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Forewords

H.E. Dr. Arnoldo André Tinoco
Minister for Foreign Affairs and Worship of the Republic of Costa Rica

Costa Rica decided in 1949 to abolish the army as a permanent institution.
Consequently, the respect of international law along with the deepening and
strengthening of multilateralism are the best guarantee for the defense of
democracy, peace, dialogue and cooperation.

On the basis of our commitment to the United Nations, Costa Rica is fully
dedicated to the promotion of peace and the culture of peace. The promotion of
human rights, including the right to peace, is also one of the main axes of the
Costa Rican foreign policy. Chaired by Ambassador Christian Guillermet
Fernandez of Costa Rica, the United Nations General Assembly adopted the
Declaration on the Right to Peace on 19 December 2016.

Led by Costa Rica alongside other States — Croatia and Poland —, the Human
Rights Council recognized the right of everyone to have conscientious objection
to military service as a legitimate exercise of the right to freedom of thought,
conscience and religion, as laid down in article 18 of the Universal Declaration
of Human Rights and article 18 of the International Covenant on Civil and
Political Rights.

Recently, the United Nations General Assembly declared that everyone on the
planet has a right to a healthy environment. Costa Rica also led this historical
milestone. In this regard, it is also worth highlighting the speech I delivered
during the 77" session of the United Nations General Assembly, on 21
September 2022, by which Costa Rica made a call to adopt a Declaration of
Peace for the Ocean. I underscored that we cannot survive as a species without
our ocean.

Finally, I would like to express our appreciation to the editors and contributors
of the present book who have wholeheartedly joined their endeavour to
strengthen the linkage between the three United Nations pillars through the
universal recognition of the right to enjoy peace, human rights and development.



H.E. Dr. Gordan Grli¢ Radman
Minister of Foreign and European Affairs of the Republic of Croatia

Human history has been marked with wars since the beginning of times. With
time, people, due to their religion or belief, slowly started objecting to
compulsory military service, which included the active use of weaponry. For
such conscientious objectors, facing the consequences of their beliefs, such as
enduring convictions, imprisonment or even death, became a fate more
acceptable than betraying their individual principles.

History teaches us that one of the first known and recorded conscientious
objectors was a 2l-year-old Maximilian, born in eastern Numidia, today’s
eastern part of modern Algeria. Maximilian evoked his Christian faith in the
year 295 when refusing enlistment in the Roman army. Consequently, he was
executed for this refusal, and was later canonized by the Roman Catholic Church
as Saint Maximilian of Tebessa. In modern times, during the First and Second
World War, thousands more refused military service in Europe and in the United
States.

It might be difficult to comprehend fully the delicacy of the principle, and even
more importantly, the tangible consequences of conscientious objection. For
example, my country was brutally attacked in the early 1990s, and had there
been no readiness by the people to perform their military service, one can only
assume how our plight for freedom and independence would have evolved.
Therefore, and in this specific case, the citizens of the Republic of Croatia and
myself ended up forever grateful to our war veterans for defending our
independence, territorial integrity and sovereignty.

While defending a country implies using weapons, something not every person
is ready for or capable of, conscientious objectors can perform various duties of
a civilian character. Just like in time of war as in time of peace, conscientious
objectors should be given the full possibility of performing alternative services
of a civilian nature, services that are neither discriminatory nor punitive, and are
in line with their capabilities and beliefs. Here, I would like to underscore the
fact that conscientious objection is protected by the Constitution of Croatia.

Although it is not a self-standing right in international human rights law, the
right to conscientious objection to military service is inherent in the right to
freedom of thought, conscience and religion, as set out in the Universal
Declaration of Human Rights, the International Covenant on Civil and Political
Rights (ICCPR), and in many regional human rights instruments.



The UN Human Rights Committee, which monitors the implementation of the
ICCPR, stated in 1993 that the right to conscientious objection to military
service can be derived from article 18 of the ICCPR, inasmuch as the obligation
to use said lethal force may seriously conflict with the freedom of conscience
and the right to manifest one’s religion or belief.

Within the UN system, the issue of conscientious objection has been a topic of
debate since the 1970s. My country started presenting resolutions on this issue
from 2002, through the Commission on Human Rights, and more recently, from
2012 through the Human Rights Council. In 2013, Croatia, together with Costa
Rica and Poland, led the adoption of a resolution by which the Council, for the
first time since its inception, recognized the fact that the right to conscientious
objection can be derived from the right to freedom of thought, conscience and
religion or belief.

Though not legally binding, resolutions adopted by consensus guarantee their
widest possible implementation. In that light, it is notable that this issue has
enjoyed 30 years of adoptions via consensus. During the 51 session of the
Human Rights Council in October 2022, together with its partners, Croatia
ensured another consensus adoption of this resolution, with the highest number
of cosponsors in its history. This was a sign of significant progress and a clear
demonstration of growing support by UN Member States.

We understand the challenges of developing a system that, at the same time,
provides for the security of a country, and ensures the right to conscientious
objection to military service. This is precisely why my country remains ready to
engage in dialogue and enable the sharing of best practices in law and practice.
All stakeholders will have the opportunity for such an exchange during the
upcoming workshop by the Office of the High Commissioner for Human Rights
in fall of 2023.

Defending the freedom of religion or belief and its inherent right to
conscientious objection to military service remains one of Croatia’s priorities at
the United Nations in Geneva. We are pleased to have a strong partner in the
international community of likeminded States, while we remain strongly
committed to the further promotion of this right. I hope this book will contribute
to the wider understanding of the importance of the principle of conscientious
objection to military service.



10

Prof. Dr. Francisco Rojas Aravena
Rector of the University for Peace

The Right to Peace captures the essence of the mission of the United Nations: to
eliminate the scourge of war. That task has been the focus of the main
multilateral body’s efforts for more than 75 years. It is currently challenged by
Russia’s war in Ukraine and related nuclear threats. These now extend to other
regions, especially the Korean Peninsula. More and better multilateralism is
required, strengthening spaces for dialogue and concordance. Geopolitical
threats are still present, as are civil wars and domestic polarization. It is essential
to give more space to dialogue and to put a stop to violence. It is essential to
establish peace among human beings.

We are on the threshold of the Anthropocene. The severe climate emergency
affects life on the planet and the very existence of humanity. Our only Common
Home is in grave danger. The Right to Peace must be understood as a basic and
essential relationship with the planet. It is crucial to establish peace with the
planet. There are specific areas that require immediate, urgent attention, such as
the pollution of the seas. We need to establish peace with the oceans.

Political systems, particularly democratic ones, have lost support. Political
parties are in crisis around the world. Economic crises, growing inequalities,
increasing poverty, and hunger are stressing socicties. The legitimacy of
representation is eroding. Weak governments and fragile States fail to provide
democratic governance, stability and security. Corruption further erodes
governments and opens greater spaces for transnational organized crime. It is
essential to re-establish democratic coexistence.

The Covid-19 pandemic caused immense setbacks in education. Years of
schooling and literacy have been lost. Inequities in access to recent technologies
have increased social gaps in education and knowledge. Without Education,
there is neither peace nor development.

The University for Peace (UPEACE) is an institution of higher education
dedicated to the study of peace. Created pursuant to UN General Assembly
Resolution 35/55, UPEACE has been educating leaders for peace for the past
four decades. It is a unique global academic institution with over 4,800 Alumni
from more than 120 nations.

Through its Master’s and Doctoral degree programmes, UPEACE educates
future leaders for peace to explore and formulate strategies and practices in
various contexts to address the causes of multiple problems affecting human and
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global wellbeing, and thus contribute to the processes of peacekeeping and
peacebuilding.

The Declaration on the Right to Peace, approved by the General Assembly in
2016, proclaims that “international and national institutions of education for
peace shall be promoted in order to strengthen, among all human beings, the
spirit of tolerance, dialogue, cooperation and solidarity. To this end, the
University for Peace should contribute to the great universal task of educating
for peace...”

With this book, UPEACE fulfils its mandate from the United Nations General
Assembly on the implementation of the Right to Peace. Freedom of thought and
action make it possible to fulfil citizens’ duties and demand the corresponding
rights. Cooperation is based on freedom of association, assembly, and action
within the framework of the rule of law.

Education is the best instrument for change. Education creates confidence, and
from it, comes the hope of a promising future of peace. From there, it is possible
to take conscious actions linked to sustainable peace. The link between the right
to peace and the right of conscientious objection to military service is
remarkably close. This connection is vital for the maintenance and enhancement
of peace and security, and the strengthening of human rights, fundamental
freedoms and peace-oriented values. The freedom to choose a path other than
the use of force has legitimacy and must be regulated to fulfil citizens’ duties
within the framework of constitutional States governed by the rule of law.

I express my gratitude to the co-editors of the book, Michael Wiener and David
Fernandez Puyana.

If we want peace, we must prepare peace.
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Dr. Annyssa Bellal
Executive Coordinator of the Geneva Peacebuilding Platform

What is Peace? Despite the apparent simplicity of the word, the answer to this
question is not as straightforward as it would seem. Is Peace simply the absence
of war or does it require the realization of other necessary elements? At the
Geneva Peacebuilding Platform, we believe that Peace is a multifaceted concept.
It is about prevention of conflict and eruption of violence, about respect of the
environment and human development, and it is about justice and accountability.

At the heart of Peace, stands also the respect for human rights and fundamental
freedoms as so eloquently proclaimed in article 1 of the United Nations Charter
of 1945, which establishes, as one of the core purposes of the Organization: “To
achieve international cooperation in solving international problems of an
economic, social, cultural, or humanitarian character, and in promoting and
encouraging respect for human rights and for fundamental freedoms for all
without distinction as to race, sex, language, or religion”.

In fact, human rights permeate all facets of sustainable Peace: their respect is
paramount to prevent wars, to regulate, along with international humanitarian
law, State and non-State behaviour during conflict, and to ensure a sustainable
and just transition in the aftermath of armed violence. In other words, human
rights are the golden thread that runs across the very concept of Peace.

And there is no clearer expression of this idea than the refusal to bear arms and
to participate in war as an exercise of one’s freedom of conscience, as
demonstrated by the different authors of the chapters in the present book.

A Missing Piece for Peace: Bringing together the Right to Peace and Freedom
of Conscientious Objection to Military Service, edited by Michael Wiener and
David Fernandez Puyana, gathers an outstanding collection of chapters written
by renowned scholars and practitioners. It offers an essential reflection on the
importance and centrality of human rights for Peace, and also reminds us of the
existence of a human right to Peace. It is thus with great pride and pleasure, that
the Geneva Peacebuilding Platform introduces the present book to the broad
peacebuilding community.
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Part 1.

A Missing Piece for Peace
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Chapter 1
Introduction
Michael Wiener and David Ferndandez Puyana

A missing piece for peace. On the cover page of this book, the monumental
sculpture Broken Chair, which stands twelve meters high in front of the
United Nations Office at Geneva, illustrates both the despair and dignity of
victims of armed violence.! In addition, the chair’s mutilated fourth leg could
be regarded as a symbol for various lacunae in the eternal endeavour of
attaining peace across the globe. One of these missing pieces is the
unresolved relationship between the right to peace and freedom of
conscientious objection to military service, whose legal foundations,
respectively, have been contested by some governments over the past
decades.

The title of this book is also inspired by the General Assembly’s 2020
Declaration on the commemoration of the seventy-fifth anniversary of the
United Nations, which stresses that “[y]outh is the missing piece for peace
and development.”> The inherent links between peace, development and
human rights were also highlighted by the General Assembly in its 2016
Declaration on the Right to Peace, proclaiming that “[e]veryone has the right
to enjoy peace such that all human rights are promoted and protected and
development is fully realized.”

Conscientious objection to military service is an issue particularly
experienced by young people,* but also persons older than 24 years, including

! See Handicap International, “Discover BROKEN CHAIR”, available online at
https://www.handicap-international.ch/en/broken-chair (all hyperlinks were checked on 7
November 2022).

% General Assembly resolution 75/1, adopted on 21 September 2020, Declaration on the
commemoration of the seventy-fifth anniversary of the United Nations, A/RES/75/1, para. 17.

* General Assembly resolution 71/189, adopted on 19 December 2016, Declaration on the
Right to Peace, A/RES/71/189, annex, article 1.

4 See the joint statement of 20 February 1975 by the International Youth and Student
Movement for the United Nations, together with Amnesty International, Friends World
Committee for Consultation, International Catholic Child Bureau, International Commission of
Jurists, International Federation of Human Rights, International Movement for Fraternal Union
Between Races and Peoples, Pax Romana — International Movement of Catholic Students and
Graduates, War Resisters International, Women’s International League for Peace and Freedom,
World Assembly of Youth, World Conference of Religion and Peace, World Student Christian
Federation, World University Service and World Young Women’s Christian Association,
E/CN.4/NGO/185, para. 9.


https://www.handicap-international.ch/en/broken-chair
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conscripts and those serving voluntarily, might develop conscientious
objections prior to, during or after their military service. The right of
everyone to have conscientious objections to military service has been
recognized at the international level since 1987 as a legitimate exercise of the
right to freedom of thought, conscience and religion, as laid down in article
18 of the Universal Declaration of Human Rights as well as article 18 of the
International Covenant on Civil and Political Rights.®> The title of this book
thus refers to freedom of conscientious objection to military service,® which
alludes to the underlying freedom of conscience. Already in their 1983 report
on conscientious objection to military service, the UN Sub-Commission
members Asbjern Eide and Chama Mubanga-Chipoya defined conscience as:

“genuine ethical convictions, which may be of religious or humanist
inspiration, and supported by a variety of sources, such as the
Charter of the United Nations, declarations and resolutions of the
United Nations itself or declarations of religious or secular non-
governmental organizations. Two major categories of convictions
stand out: one that it is wrong under all circumstances to kill (the
pacifist objection), and the other that the use of force is justified in
some circumstances but not in others, and that therefore it is
necessary to object to those other cases (partial objection to military
service).”’

This book seeks to bring (back) together freedom of conscientious objection
to military service with the right to peace.® Several chapters analyse the
travaux préparatoires and final text of the Declaration on the Right to Peace
as adopted in 2016 by the General Assembly, with 131 votes in favour, 34

> Commission on Human Rights resolutions 1987/46, 1989/59, 1991/65, 1993/84, 1995/83,
1998/77, 2000/34, 2002/45 and 2004/35; Human Rights Council resolutions 20/2, 24/17, 36/18
and 51/6.

¢ The terminology “freedom of conscientious objection to military service” is used as a
shorthand for the longer formulation “right to freedom of conscientious objection to military
service”.

7 Asbjern Eide and Chama Mubanga-Chipoya, Conscientious objection to military service,
Report prepared in pursuance of resolutions 14 (XXXIV) and 1982/30 of the Sub-Commission
on Prevention of Discrimination and Protection of Minorities by Mr. Asbjern Eide and Mr.
Chama Mubanga-Chipoya, members of the Sub-Commission, E/CN.4/Sub.2/1983/30/Rev.1,
para. 21.

8 The present book does not focus on “the other R2P”, i.e. the responsibility to protect
populations from genocide, war crimes, ethnic cleansing and crimes against humanity
(A/RES/60/1, paras. 138-139). For detailed discussion of the interrelation between the Right to
Peace and the Responsibility to Protect see the “2R2Ps for Sustainable Peace” Initiative, a
collaborative project carried out by the Embassy of Costa Rica in Turkey, Hacettepe University
and University for Peace, available online at http://2r2ps.org.


http://2r2ps.org/
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against and 19 abstentions.’ In 2012, the Human Rights Council Advisory
Committee had suggested to include a draft article, stating that “[i]ndividuals
have the right to conscientious objection and to be protected in the effective
exercise of this right”.!® However, several States did not support using
concepts that lacked consensus in international law and thus the Human
Rights Council’s draft!! and the General Assembly’s Declaration on the Right
to Peace did not refer to conscientious objection to military service. Yet, this
right — with its legal basis in freedom of thought, conscience and religion —
could be crucial for reinvigorating the individual nature of the right to peace.
This would also contribute to promoting the rights of persons belonging to
national or ethnic, religious and linguistic minorities, which are alluded to in
the Declaration on the Right to Peace.!?

While the Declaration does not provide an exhaustive definition of the term
peace, its preamble recognizes that “peace is not only the absence of conflict
but also requires a positive, dynamic participatory process where dialogue is
encouraged and conflicts are solved in a spirit of mutual understanding and
cooperation, and socioeconomic development is ensured”.!* It also recalls
“the need for strengthened international efforts to foster a global dialogue for
the promotion of a culture of tolerance and peace at all levels, based on
respect for human rights and diversity of religions and beliefs.”'* Academic
and artistic efforts to support such a dialogue were highlighted during the
Human Rights Council’s intersessional workshop on the right to peace in
June 2018, where Jennifer Pochat from the foundation “Paz Sin Fronteras”
(Peace Without Borders) suggested that artists could create songs on the right
to peace and that related videos could be shared on social media in order to
generate awareness of how to reduce risks to peace.!® A subsequent example

° Declaration on the Right to Peace, A/RES/71/189, annex. For the detailed voting record see
A/T1/PV.65, p. 26.

10 A/HRC/20/31, annex, draft article 5(1).

" A/JHRC/RES/32/28.

12 Declaration on the Right to Peace, A/RES/71/189, annex, preambular para. 34: “Recalling
further that the constant promotion and realization of the rights of persons belonging to
national or ethnic, religious and linguistic minorities as an integral part of the development of a
society as a whole and within a democratic framework based on the rule of law would
contribute to the strengthening of friendship, cooperation and peace among peoples and
States”.

13 Ibid., preambular para. 17.

14 Ibid., preambular para. 24.

'S A/HRC/39/31, para. 41.
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of a succinct formulation for an artistic advocacy message is “Violins instead
of Violence”, which was used for music videos in 2022.¢

In view of recent UN resolutions and thematic reports on the right to peace
and on the right to conscientious objection to military service,!” there seems
to be growing momentum for addressing both human rights in a holistic
manner. The concluding remarks of the 2018 intersessional workshop on the
right to peace stressed that human rights education should include a focus on
the right to conscientious objection to military service.!® In July 2019, the
Human Rights Council invited “Governments, agencies and organizations of
the United Nations system, and intergovernmental and non-governmental
organizations to disseminate the Declaration on the Right to Peace and to
promote universal respect and understanding thereof.!” In December 2020,
the General Assembly reaffirmed the Declaration on the Right to Peace and
emphasized the purpose of the United Nations “to achieve international
cooperation in solving international problems of an economic, social, cultural
or humanitarian character and in promoting and encouraging respect for
human rights and for fundamental freedoms for all without distinction as to
race, sex, language or religion”.’

Furthermore, the 2022 analytical report by the Office of the United Nations
High Commissioner for Human Rights (OHCHR) on conscientious objection
to military service refers to the idea of compiling “a study of the linkages
between the right to conscientious objection to military service and the right
to peace”.?! Following up on this suggestion, the present book brings together
chapters written by experts who have been involved in elaborating the 2016
Declaration on the Right to Peace or in shaping freedom of conscientious
objection to military service since the 1980s. The contributors include
diplomats, civil society representatives, academics and UN independent
experts from the Advisory Committee, Human Rights Committee, a Human
Rights Council-mandated investigation as well as former and current Special
Rapporteurs. This book also highlights short personal stories (entitled

1¢ See for example the music videos entitled “Violins, Not Violence”, available online at
https://www.youtube.com/watch?v=gIP81B2grBo (22 March 2022) and
https://www.youtube.com/watch?v=7mJWy2GPuBM (21 March 2022).

17 A/JHRC/35/4; A/HRC/RES/36/18; A/HRC/39/31; A/HRC/RES/41/4; A/RES/75/177;
A/HRC/50/43; A/HRC/RES/51/6.

'8 A/HRC/39/31, para. 70.

1 A/HRC/RES/41/4, operative para. 5.

2 A/RES/75/177, operative para. 1 and preambular para. 4. The same formulation was also
used again in October 2022 in draft resolution A/C.3/77/L.28, operative para. 1 and preambular
para. 4.

2! A/JHRC/50/43, para. 31.


https://www.youtube.com/watch?v=gIP8lB2grBo
https://www.youtube.com/watch?v=7mJWy2GPuBM

18

“VOICE”) about positive experiences and practices by conscientious
objectors and peace activists.

Its publication in open access through University for Peace (UPEACE) Press
is emblematic in view of the explicit reference, in article 4 of the Declaration
on the Right to Peace, to UPEACE and its General Assembly-based mandate
to “contribute to the great universal task of educating for peace by engaging
in teaching, research, post-graduate training and dissemination of
knowledge.”?* The book launch discussions at UPEACE in San José and at
Maison de la Paix in Geneva in December 2022 commemorate Human Rights
Day (10 December) and the anniversaries of the 1992 Declaration on the
Rights of Persons Belonging to National or Ethnic, Religious and Linguistic
Minorities (18 December) and of the 2016 Declaration on the Right to Peace
(19 December).

The book is divided into fifteen chapters. After the present introduction,
Michael Wiener provides in chapter 2 an overview of the (missing) links
between the right to peace and conscientious objection to military service. He
compares these human rights to two sides of one coin, which have been
delinked under international law over the past seven decades due to political
considerations and diverging approaches at the national, regional and
multilateral levels. He traces in a chronological order the evolution of these
two rights and their interplay — or lack thereof — during the drafting of related
UN declarations and international case law.

In chapter 3, Wolfgang S. Heinz notes that the discussion of a (human) right
to peace has been — and continues to be — a contentious issue, particularly
between countries in the Western group and a number of countries in the
Global South. In view of his insights as former Rapporteur of the Human
Rights Council Advisory Committee’s drafting group on the right to peace,
he describes the elaboration of the Advisory Committee’s draft declaration
from 2010 to 2012, and he compares it to the Declaration on the Right to
Peace as ultimately adopted by the General Assembly in its resolution 71/189
of 19 December 2016.

In chapter 4, Maria Mercedes Rossi outlines the contributions by civil society
to elaborating the Declaration on the Right to Peace. She directly witnessed
this process as permanent representative of “Associazione Comunita Papa
Giovanni XXIII” at the United Nations Office in Geneva since 2009. While

22 Declaration on the Right to Peace, A/RES/71/189, annex, article 4, referring to
A/RES/35/55, annex to the International Agreement for the Establishment of the University for
Peace and Charter of the University for Peace, article 2.



19

civil society organizations were aiming for a stronger declaration that ideally
would have been adopted without a vote, she notes that the 2016 Declaration
was the result of a non-consensual process on which States and civil society
organizations maintain divergent positions. In terms of ‘“appropriate
sustainable measures” for implementing the 2016 Declaration, she highlights
the civil society proposal of creating “Infrastructures for Peace” in order to
prevent and manage conflicts, facilitate peace agreements, reconcile tensions
as well as face political, social and economic transformation.

Chapter 5 focuses on the travaux préparatoires of the 2016 Declaration on
the Right to Peace, notably during the negotiations from 2013 to 2015 in the
intergovernmental working group, which was chaired by Christian
Guillermet Ferndndez and when David Fernandez Puyana was assistant to the
Chairperson-Rapporteur. These two co-authors note that during the reading
process of the draft declaration prepared by the Advisory Committee at the
first session of the intergovernmental working group, most member States
rejected the inclusion of a provision on the right of conscientious objection
to military service by considering it as controversial. Yet the reference in
article 3 to “appropriate sustainable measures” to implement the 2016
Declaration on the Right to Peace could arguably be an entry point for
elaborating the right of conscientious objection to military service.

Chapter 6 analyzes education as a key instrument for a sustainable peace.
Francisco Rojas Aravena stresses that in a world full of uncertainties, with
increasing conflicts, it is necessary to improve and protect human rights and
protect the planet. He highlights the 1999 Declaration and Programme of
Action on a Culture of Peace, which provides a comprehensive look at how
to transform and resolve violent conflicts. In addition, the goals set forth in
the 2030 Agenda for Sustainable Development make it possible to promote
education that empowers and transforms the values of individuals, society
and humanity. This also resonates with the motto of the University for Peace
(which was established by the United Nations General Assembly in its
resolution 35/55): “If you want Peace, work for Peace”.

Turning the focus on freedom of conscientious objection to military service,
in chapter 7 Gentian Zyberi and Eduardo Sanchez Madrigal analyze the
practice of judicial and quasi-judicial human rights bodies at the global and
regional levels. While the position of the UN Human Rights Committee prior
to 1993 was that the International Covenant on Civil and Political Rights did
not provide for a right to conscientious objection, in its subsequent
jurisprudence it has held that repression of the refusal to be drafted for
compulsory military service, exercised against persons whose conscience or
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religion prohibited the use of arms, is incompatible with the absolutely
protected right to hold a religion or belief. At the regional level, the European
Court of Human Rights has recognized in its case law since 2011 the right to
conscientious objection to military service as an external manifestation of an
individual’s religion or belief. However, related legal developments have
been rather scarce in the Inter-American and African systems of human rights
protection.

Chapter 8 highlights the growing understanding that conscientious objectors
to military service are entitled to all the protections offered by freedom of
religion or belief and by the full human rights framework. In this chapter,
Ahmed Shaheed and Laura Rodwell reflect on the notions of conscience and
of freedom of conscience, also outlining various types of claims made under
conscientious objection to military service. Furthermore, they recount the
current positions on this right that have been adopted by the UN Human
Rights Committee and the European Court of Human Rights. Lastly, they
identify the key features of the right to freedom of religion or belief and
explore their implications for conscientious objection to military service.

Chapter 9 explores the human rights of — and protection gaps faced by —
conscientious objectors who live in territories controlled by armed non-State
actors and de facto authorities. Michael Wiener and Andrew Clapham
analyze the practice by international human rights mechanisms in their
engagement with de facto authorities in Afghanistan (Taliban), Cyprus
(northern part), the Republic of Moldova (Transnistrian region), and
Azerbaijan (Nagorno-Karabakh region), along with the related international
law on State responsibility and the case law of the European Court of Human
Rights. At the normative level, they propose guidelines, following a gradated
approach with differentiated obligations based on the capacities of the
relevant States, de facto authorities with exclusive control over territory, and
armed non-State actors.

Rachel Brett, who was representative for human rights and refugees at the
Quaker United Nations Office in Geneva for more than twenty years, outlines
in chapter 10 the contributions by civil society to shaping freedom of
conscientious objection to military service. She highlights that civil society
actors have been crucial in getting conscientious objection recognized at the
United Nations and in developing the related understanding of international
human rights bodies. In addition, non-governmental organizations have taken
the United Nations standards into regional fora as well as into the individual
countries, and have encouraged, supported and advised conscientious
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objectors in their real-life struggles of conscience as well as with the military,
tribunals and societal attitudes.

In chapter 11, Derek Brett evaluates human rights advocacy and the
implementation of freedom of conscientious objection in practice. After
tracing the emergence, recognition and nature of conscientious objection to
military service, he zooms out to conscientious objections claimed in various
other directions, notably in the field of taxation. Furthermore, he explores
other avenues for advancing freedom of conscientious objection, for example
through advocacy concerning the right to life and provisions on specifically
protected groups, such as women, children and youth. He also refers to
perspectives from religious communities and faith-based organizations;
while some maintain that their members cannot be conscientious objectors,
others have strongly endorsed conscientious objection to military service, and
even of tax objection, in their public statements and declarations.

With a view to linking the dots, Nazila Ghanea and Michael Wiener focus in
chapter 12 on the minority perspective under the right to peace and freedom
of conscientious objection. They stress that persons belonging to religious or
belief minorities may face specific challenges in enjoying both rights.
However, a dedicated minority perspective has largely been absent from
discussions on the right to peace and freedom of conscientious objection
during the elaboration of related norms and standards. They argue that
applying the “Faith for Rights” framework and its peer-to-peer learning
methodology — notably through the #Faith4Rights toolkit — may lead to a
more balanced and holistic understanding between minorities, human rights
and peace in a way that is mutually beneficial and reinforcing.

In chapter 13, Ibrahim Salama and Michael Wiener discuss how the “Faith
for Rights” framework may bridge in practice the divides between and among
religion(s), belief(s), human rights, international law, and freedom of
conscience. After explaining the methodology of peer-to-peer learning as
advanced through the #Faith4Rights toolkit, they share lessons from related
events tailored to different audiences, including children, youth, students and
scholars, parliamentarians, judges and prosecutors, civil servants, diplomats,
UN independent experts, national human rights institutions, faith-based
actors, human rights defenders and peer-learning facilitators. At the end of
chapter 13, they include a hypothetical case to debate concerning selective
conscientious objection against getting involved in a specific armed conflict,
questions of refugee law, and human rights responsibilities of States and
armed non-State actors.
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In chapter 14, Heiner Bielefeldt explores ways for amplifying the peace-
building potential of human rights. He notes that human rights are part and
parcel of a complex peace project, since they normatively qualify the goal of
peace, and they also pave the way to that goal, thus assuming their peace-
building role at two interconnected levels. The chapter sketches the contours
of a human rights-based concept of peace, which accommodates a diversity
of viewpoints, open political debates and non-violent conflicts, stressing that
people should be free to take an active ownership in the ongoing task of
building peace. Furthermore, he turns to the institutional dimension of human
rights protection, notably through a “human rights ecosystem” which
ultimately may help building sustainable trust through structures of
accountability.

In chapter 15, Michael Wiener and David Fernandez Puyana provide
concluding remarks and an outlook on how to reinvigorate a holistic debate
on the right to peace and freedom of conscientious objection to military
service. Possible entry points may reside in follow-up to the existing streams
of thematic Human Rights Council resolutions as well as the United Nations’
global work around the annual celebrations of the International Day of Peace
and the International Day of Conscience. The chapter also refers to the
Secretary-General’s Call to Action for Human Rights (2020) and his report
“Our Common Agenda” (2021), including the proposed New Agenda for
Peace as a key component of the Summit of the Future (2024). A holistic
debate could build on the key message by the former Chairperson of the UN
Human Rights Committee, Sir Nigel Rodley, who stressed that “[t]he right to
refuse to kill must be accepted completely.”?

2 Human Rights Committee, Atasoy and Sarkut v. Turkey, Views adopted on 29 March 2012,
CCPR/C/104/D/1853-1854/2008, appendix II, Individual opinion of Committee member Sir
Nigel Rodley, jointly with members Mr. Krister Thelin and Mr. Cornelis Flinterman
(concurring).
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Chapter 2

The missing link between the right to peace and conscientious objection
to military service

Michael Wiener

1. Looking at two sides of one coin

The right to peace and freedom of conscientious objection to military service
may be compared to two sides of one coin. On the one side, the former has
been spelled out by the UN General Assembly as a collective right in the
Declaration on the Right of Peoples to Peace (1984) and it was subsequently
recognized — both in its individual and collective dimensions — in the
Declaration on the Right to Peace (2016). On the other side, freedom of
conscientious objection to military service has been derived from — or even
considered inherent in — the individual’s freedom of thought, conscience,
religion or belief, pursuant to article 18 of the Universal Declaration on
Human Rights (1948, UDHR) as well as article 18 of the International
Covenant on Civil and Political Rights (1966, ICCPR).

Freedom of conscientious objection to military service, notably for pacifist
objectors, constitutes an integral part of the right to peace, which stresses the
importance of settling conflicts through peaceful means. Viewing these two
sides of the coin holistically — with their individual and collective dimensions
respectively — may seem compelling, however, diverging approaches at the
multilateral level and political considerations have led to delinking under
international law the right to peace and freedom of conscientious objection to
military service over the past seven decades. Interestingly, many States that
recognize the latter at the domestic level and that promote conscientious
objection to military service at the global level, were among the 34 countries
which voted in the UN General Assembly against the 2016 Declaration on
the Right to Peace.! Conversely, other States that voted in its favour, opposed
keeping the initial references to conscientious objection to military service in
the draft declaration that had been prepared by the Human Rights Council’s
Advisory Committee in 2012. Therefore, the Declaration on the Right to
Peace, as adopted by the UN General Assembly on 19 December 2016, is
conspicuously silent on freedom of conscientious objection to military
service and does not even refer to freedom of conscience. Yet it recognizes

! For the voting record see A/71/PV.65, p. 26.
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that “peace is not only the absence of conflict but also requires a positive,
dynamic participatory process where dialogue is encouraged and conflicts are
solved in a spirit of mutual understanding and cooperation, and
socioeconomic development is ensured”.?

During its travaux préparatoires, some delegations had also criticized the
notion of “entitlement” in article 1 of the 2016 Declaration on the Right to
Peace,’ thus an explicit link to the related freedom of conscientious objection
to military service would have highlighted the exercise of individuals’ human
rights vis-a-vis the State. Such a substantive reference could have made a
difference during the negotiations, and it might still change the dynamics
positively with a view to reconciling opposing views in the multilateral
context. As highlighted by the former Chair-Rapporteur of the open-ended
intergovernmental working group on the draft UN declaration on the right to
peace (2013-2015), Christian Guillermet Fernandez, the only elements upon
which consensus had not been reached during the negotiation process were
the title and article 1 of the Declaration, both of which referred to “the right
to peace”.* This was echoed by Jennifer Philpot-Nissen of the World Council
of Churches when she moderated the Human Rights Council’s intersessional
workshop on the right to peace in June 2018. The workshop’s concluding
remarks highlighted that the international community should deploy
maximum efforts and creativity to reach a consensus on the title and article 1
of the Declaration on the Right to Peace, while human rights education should
include a focus on the right to conscientious objection to military service.®
Interestingly, the Assembly of the Inter-Parliamentary Union also underlined
“that there is a link between peace and the promotion and protection of all
human rights” (including article 18 of the UDHR and ICCPR) and it
unanimously recognized in March 2018 “the will of the United Nations
General Assembly to continue examining the issue of the promotion and

protection of the right to peace”.®

2 A/RES/71/189, annex, preambular para. 17.

3 Christian Guillermet Ferndndez and David Fernandez Puyana, The Right to Peace: Past,
Present and Future, University for Peace, San José: 2017, p. 161.

4 A/HRC/39/31, paras. 10 and 12.

> A/HRC/39/31, paras. 68 and 70.

¢ Assembly of the Inter-Parliamentary Union (IPU), Sustaining peace as a vehicle for
achieving sustainable development, Resolution adopted unanimously by the 138th IPU
Assembly (Geneva, 28 March 2018), preambular para. 13,
https://www.ipu.org/download/4784.


https://www.ipu.org/download/4784
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2. Diverging national and regional approaches

The missing link between the right to peace and freedom of conscientious
objection to military service can also be observed at the national and regional
levels in the Americas, Africa, Asia and Europe.

(a) National dichotomies

For example, Cuba has been one of the main sponsors at the
intergovernmental UN Human Rights Council of its resolutions on the
promotion of the right to peace. At the same time, Cuba noted in 2017 that
there were no international human rights instruments that established a right
to conscientious objection to military service, which — it argued — should be
understood “as a notion based on the interpretations and general comments
of the UN Human Rights Committee, which was therefore not binding even
on states parties to the International Covenant on Civil and Political Rights”.”

Furthermore, Eritrea was a co-sponsor of the draft Declaration on the Right
to Peace in 2016, both in the UN Human Rights Council and General
Assembly.® However, with regard to conscientious objection to military
service, Eritrea dissociated itself in 2022 from the consensus on Human
Rights Council resolution 51/6, stating the following after this resolution had
been adopted without a vote on 6 October 2022: “Not all States enjoyed the
same level of security, and Eritrea, as a small country with a small population,
could not afford to grant everyone the right to conscientious objection. Eritrea
would continue to mobilize its society to meet national security threats, as
any country would do in the same situation.”

In addition, Bolivia’s 2009 Constitution provides in its article 10(1) that
“Bolivia is a pacifist State that promotes the culture of peace and the right to
peace”.! However, the Constitutional Court clarified in 2015 that this
provision did not negate the civic duty of all Bolivians to assume the defence
of Bolivia, when the unity, sovereignty and territorial integrity of Bolivia is
compromised, as was established in article 108(13) of the Constitution.!!

7

https://www.ohchr.org/sites/default/files/Documents/Issues/RuleOfLaw/ConscientiousObjectio
n/Cuba.pdf

8 See A/HRC/32/L.18; A/C.3/71/L.29.

® A/HRC/51/SR.42, para. 111.

1 https://www.oas.org/dil/esp/constitucion_bolivia.pdf (“Bolivia es un Estado pacifista, que
promueve la cultura de la paz y el derecho a la paz [...]”).

' Tribunal Constitucional Plurinacional, Declaracién 0029/2015 Sucre, 29 de enero de 2015,
https://bitacoraintercultural.org/wp-content/uploads/2019/05/DCP_-0029 2015.pdf, p. 27.


https://www.ohchr.org/sites/default/files/Documents/Issues/RuleOfLaw/ConscientiousObjection/Cuba.pdf
https://www.ohchr.org/sites/default/files/Documents/Issues/RuleOfLaw/ConscientiousObjection/Cuba.pdf
https://www.oas.org/dil/esp/constitucion_bolivia.pdf
https://bitacoraintercultural.org/wp-content/uploads/2019/05/DCP_-0029_2015.pdf

26

Thus the constitutional provisions explicitly guarantee the right to peace,
while at the same time prohibiting conscientious objection to military service
in the event of an act of aggression.'?

Although Bolivia ratified in 2008 the Ibero-American Convention on Rights
of Youth, which recognizes that “[yJouth have the right to make
conscientious objection towards obligatory military service”, Bolivia at the
same time entered a reservation to the Convention’s related article 12.'* This
was criticized by Alfredo Diaz Bustos, a Jehovah’s Witness and
conscientious objector, in his petition to the Inter-American Commission on
Human Rights as revealing “non-compliance with the friendly settlement
agreement by the Bolivian State” as approved by the Commission in its report
no. 97/05.'* In 2018, however, the Inter-American Commission held that the
Bolivian State had succeeded in fully implementing the agreement by
incorporating the right to conscientious objection to military service in draft
legislation to reform military law and fostering a legislative debate on the
issue; yet the Commission also urged Bolivia’s legislative authorities to
complete discussion of that legislation as soon as possible.'”

(b) American region

It remains to be seen, if and how the separate legal challenge against Bolivia
of an atheistic conscientious objector, Jos¢ Ignacio Orias Calvo, for not
having exempted him from complying with obligatory military service will
be decided on the merits by the Inter-American Commission on Human
Rights. On 9 June 2020, it held the petition of Mr. Orias Calvo admissible,
foreshadowing that in its future decision on the merits of the case “the
Commission shall take into account the current conception of the content and
scope of the rights invoked by the alleged victim” and that “human rights
treaties are living instruments, with interpretation that must go side by side

12 Cecilia M. Bailliet, The Construction of the Customary Law of Peace: Latin America and the
Inter-American Court of Human Rights, Edward Elgar Publishing: Cheltenham, 2021, p. 99.

13 Bolivia Law No. 3845 of 2 May 2008, https://www.lexivox.org/norms/BO-L-

3845 .html#norm (“De conformidad con el Articulo 213° de la Constitucion Politica del Estado,
Bolivia mantiene reserva de los incisos 1 y 2 de Articulo 12° de esta Convencion, la cual fue
formulada al momento de su suscripcion.”).

14 Inter-American Commission on Human Rights, 2011 Annual Report,
https://www.oas.org/en/iachr/docs/annual/2011/Chap3D.doc, paras. 228 and 236.

15 Inter-American Commission on Human Rights, 2018 Annual Report,
https://www.oas.org/en/iachr/docs/annual/2018/docs/IA2018cap.2-en.pdf, para. 200. For a
critical assessment see https://derechosenaccion.org/wp-content/uploads/2019/04/Diaz-Bustos-
Articulo-Final.pdf


https://www.lexivox.org/norms/BO-L-3845.html#norm
https://www.lexivox.org/norms/BO-L-3845.html#norm
https://www.oas.org/en/iachr/docs/annual/2011/Chap3D.doc
https://www.oas.org/en/iachr/docs/annual/2018/docs/IA2018cap.2-en.pdf
https://derechosenaccion.org/wp-content/uploads/2019/04/Diaz-Bustos-Articulo-Final.pdf
https://derechosenaccion.org/wp-content/uploads/2019/04/Diaz-Bustos-Articulo-Final.pdf
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with the evolution of times and current lifestyles”.'® This formulation alludes
to a possible shift in the regional jurisprudence at the Inter-American level
concerning freedom of conscientious objection. Academic commentators
have also suggested in 2022 that “the Inter-American Commission may
consider that its own position should be amended consequently” to mirror the
legal recognition of the right to conscientious objection to military service, as
reflected in the jurisprudence of the UN Human Rights Committee and of the
European Court of Human Rights.!”

With regard to the right to peace, the Inter-American Court of Human Rights
in its advisory opinion of 15 November 2017 mentioned this right with a view
to avoid precluding other rights or guarantees that are inherent in the human
personality.'® The Court referred to the obligation of all persons to conduct
themselves fraternally, quoting the first preambular paragraph of the
American Declaration of the Rights and Duties of Man, which provides that
“[a]ll men are born free and equal, in dignity and in rights, and, being
endowed by nature with reason and conscience, they should conduct
themselves as brothers one to another”.!® In this context of the broad notion
of “conscience”, the Court explicitly named the right to peace, which may be
infringed by massive conflicts “because displacements caused by
environmental deterioration frequently unleash violent conflicts between the
displaced population and the population settled on the territory to which it is
displaced”.?® In 2019, several civil society organizations in their draft
Universal Declaration on the Human Right to Peace welcomed this advisory
opinion, “since it implicitly recognizes the right to peace as an inherent right

1 Inter-American Commission on Human Rights, Report No. 147/20, Petition 1384-16, Report
on Admissibility, 9 June 2020, José Ignacio Orias Calvo v. Bolivia,
https://www.oas.org/en/iachr/decisions/2020/boad1384-16en.pdf, para. 12.

17 Ludovic Hennebel and Héléne Tigroudja, The American Convention on Human Rights: A
Commentary, Oxford University Press, Oxford: 2022, p. 429.

'8 Inter-American Court of Human Rights, Advisory Opinion OC-23/17 of 15 November 2017,
requested by the Republic of Colombia, The environment and human rights,
https://www.corteidh.or.cr/docs/opiniones/seriea_23 ing.pdf, para. 66, referring to article 29 of
the American Convention on Human Rights
(https://www.cidh.oas.org/basicos/english/basic3.american%20convention.htm).

19 American Declaration of the Rights and Duties of Man, preambular para. 1,
https://www.oas.org/dil/access_to_ information human right American Declaration of the R
ights and Duties of Man.pdf.

2 Inter-American Court of Human Rights, Advisory Opinion OC-23/17 of 15 November 2017,
requested by the Republic of Colombia, The environment and human rights,
https://www.corteidh.or.cr/docs/opiniones/seriea_23 _ing.pdf, para. 66.


https://www.corteidh.or.cr/docs/opiniones/seriea_23_ing.pdf
https://www.cidh.oas.org/basicos/english/basic3.american%20convention.htm
https://www.oas.org/dil/access_to_information_human_right_American_Declaration_of_the_Rights_and_Duties_of_Man.pdf
https://www.oas.org/dil/access_to_information_human_right_American_Declaration_of_the_Rights_and_Duties_of_Man.pdf
https://www.corteidh.or.cr/docs/opiniones/seriea_23_ing.pdf
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of the human being, in accordance with Article 29.c) of the American

Convention on Human Rights”.!

(c) African region

The African Charter on Human and Peoples’ Rights states that “[a]ll peoples
shall have the right to national and international peace and security.”?> The
collective and individual aspects of the right to peace are both acknowledged
in resolutions at the regional level. With regard to the situation between
Sudan and South Sudan, in 2012 the African Commission on Human and
Peoples’ Rights urged “the two States Parties to put an end to the conflict and
preserve the right to peace and security of the peoples of Sudan and South
Sudan” and recommended both Governments “to take all necessary measures
to ensure under all circumstances the right to peace and security of persons
living in their territories, and the right to asylum of nationals of the other
State involved in the conflict” (emphasis added).?* On the other side, in Africa
there exists so far no regional jurisprudence that explicitly recognizes
freedom of conscientious objection to military service.

(d) Asian region

Six African®* and ten Asian®® States co-signed a joint statement at the UN
Commission on Human Rights in 2002, in which they explicitly did “not
recognise the universal applicability of conscientious objection to military
service”, arguing that “allowing individuals to be excused from military
service would compromise the concept of collective responsibility for
national defence, undermine national values and breach the principle of equal
application of the law.”?® In subsequent years, Singapore continuously
objected against recognizing freedom of conscientious objection to military
service.?’” At the level of the Association of Southeast Asian Nations

2! http://aedidh.org/wp-content/uploads/2019/07/Universal-Declaration-HRP-14.7.19.pdf,
preambular para. 5.

22 Article 23(1) of the African Charter on Human and Peoples’ Rights, adopted on 27 June
1981, OAU Doc. CAB/LEG/67/3 rev. 5,
https://www.achpr.org/public/Document/file/English/banjul_charter.pdf.

2 African Commission on Human and Peoples’ Rights, Resolution on the Situation Between
Sudan and South Sudan - ACHPR/Res.219(LI)2012, adopted on 2 May 2012,
https://www.achpr.org/sessions/resolutions?id=238, paras. 11 and 13.

24 Botswana, Egypt, Eritrea, Rwanda, Sudan and Tanzania.

% Bangladesh, China, Iran, Iraq, Lebanon, Myanmar, Singapore, Syrian Arab Republic,
Thailand and Vietnam.

26 E/CN.4/2002/188, annex, paras. 3-4.

27 A/JHRC/50/43, para. 11; A/HRC/35/4, para. 9; A/HRC/23/G/6, annex; A/HRC/23/22, para.
15; E/CN.4/2006/51, para. 18; E/CN.4/2002/188, annex.


http://aedidh.org/wp-content/uploads/2019/07/Universal-Declaration-HRP-14.7.19.pdf
https://www.achpr.org/public/Document/file/English/banjul_charter.pdf
https://www.achpr.org/sessions/resolutions?id=238
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(ASEAN), its 2012 Human Rights Declaration is also silent on conscientious
objection to military service, whereas it contains a sub-chapter entitled “Right
to peace”. Highlighting both the individual and collective dimensions, it
provides that “[e]very person and the peoples of ASEAN have the right to
enjoy peace within an ASEAN framework of security and stability, neutrality
and freedom, such that the rights set forth in this Declaration can be fully
realised.”?

(e) European region

The situation is opposite in Europe, from where almost all States in 2016
either voted against?® or abstained® in the General Assembly during the
adoption of the Declaration on the Right to Peace. At the same time, the right
of conscientious objection to military service has been recognized by the
Council of Europe’s Committee of Ministers (since 1987),%! in the case law
of the European Court of Human Rights (since 2011)3? as well as in the
Charter of Fundamental Rights of the European Union (declared in 2000 and
entered into force in 2009).3* Yet, as noted by Cecilia Bailliet, “[t]he
European Union has experienced a type of schizophrenia™* concerning its
position on conscientious objectors in the qualification for being a refugee,
since its Council Directive 2004/83/EC includes only a narrow acceptance of
conscientious objection as grounds for asylum when the applicant has
suffered “prosecution or punishment for refusal to perform military service

28 Article 38 of the ASEAN Human Rights Declaration, https://asean.org/asean-human-rights-
declaration/.

? Austria, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, Czech Republic, Denmark,
Estonia, Finland, France, Germany, Hungary, Ireland, Latvia, Lithuania, Luxembourg, Malta,
Monaco, Montenegro, Netherlands, Romania, Slovakia, Slovenia, Spain, Sweden, the former
Yugoslav Republic of Macedonia, United Kingdom of Great Britain and Northern Ireland.

3 Albania, Andorra, Armenia, Cyprus, Georgia, Greece, Iceland, Italy, Liechtenstein, Norway,
Poland, Portugal, Republic of Moldova, San Marino, Serbia, Switzerland, Turkey and Ukraine.
3! Council of Europe, Recommendation No. R (87) 8 of the Committee of Ministers to Member
States Regarding Conscientious Objection to Compulsory Military Service, 9 April 1987.

32 European Court of Human Rights, Bayatyan v. Armenia, application no. 23459/03, judgment
of 7 July 2011.

3 Article 10(2) of the Charter of Fundamental Rights of the European Union: “The right to
conscientious objection is recognised, in accordance with the national laws governing the
exercise of this right.”

3* Cecilia M. Bailliet, “Assessing Jus Ad Bellum and Jus in Bello within the Refugee Status
Determination Process: Contemplations on Conscientious Objectors Seeking Asylum”, The
Georgetown Immigration Law Journal 20 no. 3 (2006), pp. 337-384, at 367.
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in a conflict, where performing military service would include crimes or acts
» 35

falling under the exclusion clauses”.
These examples illustrate how contentious the freedom of conscientious
objection to military service and the right to peace have been considered at
the national and regional levels. With some notable exceptions,* there seem
to be two groups of States, which at the multilateral level promote either the
former or the latter right, while contesting the validity of the other right — and
vice versa. Even among civil society organizations working on human rights
issues in Geneva and New York, arguably only few of them focus equally on
advocating for freedom of conscientious objection to military service and for
the right to peace. Such compartmentalization and politicization may have
led to delinking these two sides of one coin. The next section will analyze the
evolution of these two rights and their interplay — or lack thereof — during the
drafting of related UN declarations and case law at the international level.

3. Tracing the international evolution of the (human) right (of peoples)
to peace and freedom of conscientious objection to military service

(a) Early phase of conceptualizing freedom of conscientious objection to
military service

While the term “conscientious objection to military service” is not explicitly
mentioned in the Universal Declaration of Human Rights (1948), the latter
refers in its article 18 to freedom of conscience and article 1 provides that all
human beings “are endowed with reason and conscience”. During the travaux
préparatoires of the legally binding draft International Covenant on Human
Rights (which was subsequently split into the International Covenant on Civil
and Political Rights as well as the International Covenant on Economic,
Social and Cultural Rights, both adopted in 1966), civil society organizations
and States tried — ultimately in vain — to include a right of conscientious
objection to military service. In December 1949, the non-governmental
organization (NGO) Service Civil International suggested adding to draft
article 16 on freedom of thought, conscience and religion that “[a]nyone
whose religious beliefs or deep convictions forbid him to participate either

35 Article 9(2)(e) of Council Directive 2004/83/EC of 29 April 2004 on minimum standards for
the qualification and status of third country nationals or stateless persons as refugees or as
persons who otherwise need international protection and the content of the protection granted,
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0083 & from=en.

3¢ For example, Costa Rica has been among the main sponsors at the UN Human Rights
Council both of resolutions on the right to peace and on conscientious objection to military
service.


https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0083&from=en

31

directly or indirectly in armed conflict shall, in countries where there is
compulsory military service, be guaranteed the right to perform a civilian
service in place of service with the armed forces.”*” Similarly, the delegation
of the Republic of the Philippines proposed in January 1950 the formulation
that “[p]ersons who conscientiously object to war as being contrary to their
religion shall be exempt from military service.”*® However, it withdrew the
suggested amendment following debate within the Commission on Human
Rights in April 1950, during which the delegate from Chile had argued that
war was not only opposed on religious grounds but “equally hated by all and
there was no doubt that it also violated the collective conscience of all the
citizens of a country”.?® In addition, the representatives of the United States,
United Kingdom and Australia argued that the question of military service
was outside the scope of draft article 16 or seemed out of place there.*” The
Uruguayan delegation saw the suggested addition as a duplication of the
reference to conscientious objectors in draft article 8,*' and the Indian
delegation advised against considering the related questions in detail,
indicating that it would vote against the Philippine amendment.*?

In 1956, the Sub-Commission on Prevention of Discrimination and
Protection of Minorities appointed its member from India, Arcot
Krishnaswami, as Special Rapporteur to draft a study on discrimination in the
matter of religious rights and practices. In his 1959 study, Krishnaswami
noted that “[n]ormally recognition of the claim of conscientious objectors to
full or partial exemption from military service is left to the discretion of the
State” and he suggested the rule that “[i]n a country where the principle of
conscientious objection to military service is recognized, exemptions should
be granted to genuine objectors in a manner ensuring that no adverse
distinction based upon religion or belief may result.”** However, other
members of the Sub-Commission argued against the inclusion of this rule,
which was dropped from their draft declaration of January 1964.%

T E/CN.4/NGO/1, p. 1.

3 B/CN.4/353/Add.3, p. 7.

3 E/CN.4/SR.161, para. 51.

40 Ibid., paras. 52-53 and 55.

4! Ibid., para. 54. Against this argument see Heiner Bielefeldt, Nazila Ghanea and Michael
Wiener, Freedom of Religion or Belief: An International Law Commentary, Oxford University
Press, Oxford: 2016, p. 262.

42 E/CN.4/SR.161, para. 56.

4 E/CN.4/Sub.2/200/Rev.1, pp. 43 and 65.

4 E/CN.4/800, paras. 113, 114, and 160.
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(b) Early discussions on the collective right of peoples to peace

The right to peace was initially framed as a collective right of peoples,
notably in the context of decolonization and the right to self-determination.
One of first mentioning of the term “right to peace” in UN records was on the
question of Algeria, when the Syrian representative, Farid Zeineddine, in the
General Assembly’s First Committee stated the following in New York on
30 November 1957: “Algeria is an Arab country. It is entitled to its
independence just as is any other country in the world. The Algerian people
are entitled to freely exercise their inherent sovereignty and their right to self-
determination in the manner in which they see fit.”* Mr. Zeineddine
continued by stressing that “Algeria has the right to peace and liberty, and so
does France.”*¢

Interestingly, some five years later, the Government of the United States of
America also used the terminology “right to peace” in its public statement
welcoming the encyclical Pacem in Terris, which Pope John XXIII had
issued on 11 April 1963.47 One week after its publication, the US delegation
in Geneva at the Conference of the Eighteen-Nation Committee on
Disarmament stated that “Pacem in Terris is an historic encyclical,
worldwide in its import and strongly in keeping with the spirit of the
ecumenical conference. No country could be more responsive than the United
States to its profound appeal to, and reassertion of, the dignity of the
individual and man’s right to peace, liberty and the pursuit of happiness.”*®

4 A/C.1/PV.915, p. 42.

4 A/C.1/PV.915, p. 67.

47 Pope John XXIII, Pacem in terris, 11 April 1963, https://www.vatican.va/content/john-
xxiii/en/encyclicals/documents/hf j-xxiii_enc 11041963 pacem.html. See especially the
following references to conscience and human rights: “14. Also among man’s rights is that of
being able to worship God in accordance with the right dictates of his own conscience, and to
profess his religion both in private and in public. [...] 49. Hence, representatives of the State
have no power to bind men in conscience, unless their own authority is tied to God’s authority,
and is a participation in it. [...] 51. Governmental authority, therefore, is a postulate of the
moral order and derives from God. Consequently, laws and decrees passed in contravention of
the moral order, and hence of the divine will, can have no binding force in conscience, since ‘it
is right to obey God rather than men’. [...] 142. [...] The United Nations Organization has the
special aim of maintaining and strengthening peace between nations, and of encouraging and
assisting friendly relations between them, based on the principles of equality, mutual respect,
and extensive cooperation in every field of human endeavor. 143. A clear proof of the
farsightedness of this organization is provided by the Universal Declaration of Human Rights
passed by the United Nations General Assembly on December 10, 1948. The preamble of this
declaration affirms that the genuine recognition and complete observance of all the rights and
freedoms outlined in the declaration is a goal to be sought by all peoples and all nations.”

‘S ENDC/PV.121, p. 19.


https://www.vatican.va/content/john-xxiii/en/encyclicals/documents/hf_j-xxiii_enc_11041963_pacem.html
https://www.vatican.va/content/john-xxiii/en/encyclicals/documents/hf_j-xxiii_enc_11041963_pacem.html
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This formulation seemed to recognize the right to peace in both its individual
and collective dimensions, even though the United States of America in 1984
abstained during the vote of the Declaration on the Right of Peoples to Peace,
along with 33 other countries.®

Subsequently, however, the US Government took a different position, as
evidenced in its explanation of vote against the Human Rights Council’s draft
resolution entitled “United Nations Declaration on the Right to Peace” in
2013:

“[...] the United States continues to question the value of working
toward a declaration on the so-called ‘right’ to peace. This proposed
right is neither recognized nor defined in any universal, binding
instrument, and its parameters are entirely unclear. Nor is there any
consensus, in theory or in state practice, as to what such a right
would entail. Regardless of how it has been promoted, studied or
framed, past efforts to move forward with the ‘right to peace’ have
always ended in endorsements for new concepts on controversial
thematic issues, often unrelated to human rights. The result has
inevitably been to circumvent ongoing dialogue in the Council by
using broad support for the cause of peace to advance other agendas.
Human rights are universal and are held and exercised by
individuals. We do not agree with attempts to develop a collective
‘right to peace’ or to position it as an ‘enabling right’ that would in
any way modify or stifle the exercise of existing human rights.”>

At the same time, alluding to freedom of thought, conscience and religion,
the US delegation “stressed that respect for human rights is fundamental to
ensuring peace in any society. We know that any peace is unstable where
citizens are denied the right to speak freely or worship as they please, choose
their own leaders or assemble without fear.”>!

4 A/39/PV.57, para. 206.

3 Explanation of Vote on the resolution entitled “United Nations Declaration on the Right to
Peace”, delivered by Stephen Townley, U.S. Delegation to the UN Human Rights Council —
23rd Session, Geneva, 13 June 2013, https://geneva.usmission.gov/2013/06/13/eov-on-the-
right-to-peace/

! Ibid. A similar quote had already been included in the 2011 response of the United States of
America to OHCHR in response to the Questionnaire on the Right of Peoples to Peace related
to the Advisory Committee’s Progress Report to be submitted to the 17th Session of the
Human Rights Council
(https://extranet2.ohchr.org/Extranets/AdvisoryCommittee/portal/page/portal/AdvisoryCommit


https://geneva.usmission.gov/2013/06/13/eov-on-the-right-to-peace/
https://geneva.usmission.gov/2013/06/13/eov-on-the-right-to-peace/
https://extranet2.ohchr.org/Extranets/AdvisoryCommittee/portal/page/portal/AdvisoryCommittee/Rightofpeoplestopeace/USA.docx
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(¢) Recognizing selective conscientious objection in the apartheid context

Freedom of conscientious objection to military service was already alluded
to, or explicitly included, in previous UN documents and draft declarations
on the right to peace. On 15 December 1978, the General Assembly in its
resolution 33/73 reaffirmed “the right of individuals, States and all mankind
to life in peace”, stressing that “[e]very nation and every human being,
regardless of race, conscience, language or sex, has the inherent right to life
in peace.”? While conscientious objection to military service was not spelled
out by the General Assembly in this 1978 Declaration on the Preparation of
Societies for Life in Peace, its reference to the conscience of every human
being opened the pathway for subsequent more explicit terminology.> Just
five days later, General Assembly resolution 33/165 (adopted without a vote)
recognized selective conscientious objection in the apartheid context by
calling upon Member States to grant asylum or safe transit to another State
“to persons compelled to leave their country of nationality solely because of

tee/Rightofpeoplestopeace/USA.docx): “President Obama noted, upon receiving the Nobel
Peace Prize, that protection of human rights is essential to international peace, stating, ‘Only a
just peace based on the inherent rights and dignity of every individual can truly be lasting,’
and, ‘I believe that peace is unstable where citizens are denied the right to speak freely or
worship as they please, choose their own leaders or assemble without fear.”” (see
https://obamawhitehouse.archives.gov/the-press-office/remarks-president-acceptance-nobel-
peace-prize).

52 Declaration on the Preparation of Societies for Life in Peace (1978), A/RES/33/73,
preambular para. 3 and operative para. I 1. Resolution 33/73 was adopted by the General
Assembly on 15 December 1978 by 138 votes to none, with Israel and the United States of
America abstaining (for details of the recorded vote see A/33/PV.85, para. 75). The
representative of Israel explained that “[b]ecause of Israel’s preoccupation with violations of
human rights against Jews, particularly in the USSR, Israel had therefore to abstain in the vote
on the draft resolution even though we are in the fullest agreement with the central theme and
its proclaimed aim” (A/33/PV.85, para. 105). Furthermore, the Albanian delegation explained
that it had not taken part in the vote because the draft resolution did neither indicate the sources
of war nor mention the principal dangers threatening peace, with Albania stating that “[t]he
true causes of aggressive wars lie in the efforts of imperialism and reaction to oppress and
exploit the peoples” (A/33/PV.85, paras. 100-101).

33 See the 1983 report on Conscientious objection to military service, prepared in pursuance of
resolutions 14 (XXXIV) and 1982/30 of the Sub-Commission on Prevention of Discrimination
and Protection of Minorities by Mr. Asbjern Eide and Mr. Chama Mubanga-Chipoya, members
of the Sub-Commission, E/CN.4/Sub.2/1983/30/Rev.1, paras. 54-55: “54. Similarly, it is not
only a right but a duty under international law to object to participation in the crime of
apartheid (defined in the International Convention on the Suppression and Punishment of the
Crime of Apartheid). 55. The Declaration on the Preparation of Societies for Life in Peace is
also significant in various respects, which will be subsequently examined in this report.”


https://extranet2.ohchr.org/Extranets/AdvisoryCommittee/portal/page/portal/AdvisoryCommittee/Rightofpeoplestopeace/USA.docx
https://obamawhitehouse.archives.gov/the-press-office/remarks-president-acceptance-nobel-peace-prize
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a conscientious objection to assisting in the enforcement of apartheid through
» 54

service in military or police forces”.
On the same date, several participants of the Oslo conference on “Peace and
Human Rights = Human Rights and Peace” went even beyond the apartheid
context and they urged “that the right to refuse to participate in war should
be regarded as a human right, and that it formed one of the most essential
links between the concern with human rights and the concern with peace”.>’
The annex of the Oslo final document also drew attention to the previous
recommendations adopted in 1970 at the World Conference on Religion and
Peace in Kyoto and the Consultation of Churches in Baden which had stated:
“We consider that the exercise of conscientious judgment is inherent in the
dignity of human beings and that, accordingly, each person should be assured
the right, on grounds of conscience or profound conviction, to refuse military
service or any other direct or indirect participation in wars or armed conflicts.
The right of conscientious objection also extends to [t]hose who are unwilling
to serve in a particular war because they consider it unjust or because they
refuse to participate in a war or conflict in which weapons of mass destruction
are likely to be used.” ¢

(d) Disarmament education and the 1984 Declaration on the Right of
Peoples to Peace

The individual nature of freedom of conscientious objection came also to the
fore in the 1980s in the context of disarmament education. In 1980, UNESCO
organized the World Congress on Disarmament Education, whose Final
Document noted that “[d]ue attention should be accorded in programmes of
disarmament education to the right of conscientious objection and the right
to refuse to kill.”>” These individual rights were also included in the
recommendations formulated by the rapporteurs of the two commissions of
the Congress as well as “the right to refuse to carry out scientific research
work designed to produce weapons which are prohibited by international

agreements”.>®

3* General Assembly resolution on “Status of persons refusing service in military or police
forces used to enforce apartheid”, 20 December 1978, A/RES/33/165, operative para. 2.

%5 Conference on Peace and Human Rights = Human Rights and Peace: Organized by the
International Peace Research Institute, Oslo, and the International Institute of Human Rights,
Strasbourg: Oslo, December 20-22, 1978: FINAL DOCUMENT, Bulletin of Peace Proposals,
Vol. 10, No. 2 (1979), pp. 224-228, at p. 226.

56 Ibid.

ST UNESCO, SS-80/CONF.401/37 Rev., under ILA.6.

8 UNESCO, SS-80/CONF.401/37 Rev., annex I, paras. 3 and 49.
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The 1984 Declaration on the Right of Peoples to Peace, however, focussed
only on the collective dimension, with the General Assembly solemnly
proclaiming “that the peoples of our planet have a sacred right to peace”.%
Thus the 1984 Declaration does not explicitly refer to individual rights such
as freedom of conscientious objection to military service. The voting pattern
of this resolution 39/11 of 12 November 1984, which had been proposed by
the Mongolian People’s Republic, also showed an East-West divide in the
Cold War context. On the one side, 34 States, mainly from the Western
Europe and Others Group (WEOG), abstained and just before its adoption the
States of the European Community flagged difficulties of reconciling the
resolution with Charter provisions on the respect for human rights and
fundamental freedoms (article 1(3) of the UN Charter), the prohibition of
threatening or using of force against the territorial integrity or political
independence of any State (article 2(4)), and the inherent right of individual
or collective self-defence (article 51).°° On the other side, the permanent
representative of the USSR referred to the disarmament campaign by
“Ip]eoples of different convictions, ages and professions” who had
“expressed growing alarm about their future and the future of all mankind”.®!
Furthermore, the Bulgarian representative noted that the “conscience of
mankind” was stirred by the urgency of preventing a nuclear catastrophe and
he quoted the Chairman of the Council of State of the People’s Republic of
Bulgaria: “Let us hope that future generations will be deeply grateful to us
for conscientiously carrying out our obligations and not permitting our
beautiful Mother Earth to become a dead radioactive planet.”%? As part of a
third group of States, the Philippines abstained in the vote, explaining that “a
declaration of such significance deserves to be formulated in a more
exhaustive and balanced manner, always bearing in mind, as it were, the
principles embodied in the Charter of the United Nations.”®* Furthermore,
Malaysia ultimately did not participate in the voting as it was “sceptical as to
both the approach which lies behind the proposal and the actual draft

3 A/RES/39/11, annex, operative paragraph 1.

€ A/39/PV.57, para. 206. The (then) ten States members of the European Community
explained their abstention as follows: “First, it is not clear how the text could be reconciled
with the right to self-defence as contained in the Charter. Secondly, how would the draft relate
to human rights and fundamental freedoms as set out in the Charter? Thirdly, who may invoke
the right to peace? How would the right be vindicated? Fourthly, on what foundation in
existing international law would the draft base the obligation of States to which it refers? And,
fifthly, how would the draft declaration be reconciled with Article 2, paragraph 4, of the
Charter, which also forbids the threat as well as the use of force?”” (A/39/PV.57, para. 202).

1 A/39/PV.57, para. 35.

2 A/39/PV.57, paras. 68 and 71.

 A/39/PV.57, paras. 198.
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declaration itself”, which in Malaysia’s view did not couple the right of
peoples to peace “with their right to freedom, to self-determination, to justice
and to a decent life.”* These statements illustrate the polarization, especially
in the Cold War context as well as due to divergent visions of collective and
individual rights.

(e) Gradual recognition of freedom of conscientious objection to military
service

From 1987 onwards, the recognition of the individual right of conscientious
objection to military service gained momentum at the international level. The
UN Commission on Human Rights and the Human Rights Council passed a
dozen resolutions®> by consensus between 1989 and 2022, whereas only the
very first Commission on Human Rights resolution 1987/46 was adopted by
vote (with 26 votes in favour, two against and 14 abstentions).®® While
resolution 1987/46 did not explicitly refer to the 1984 Declaration on the
Right of Peoples to Peace, the Commission on Human Rights alluded to the
inherent link between peace and military service by “expressing its
conviction that consistent and sincere efforts on the part of all States aimed
at the definitive removal of the threat of war, the preservation of international
peace, the realization of the right to self-determination and the development
of international co-operation in accordance with the Charter of the United
Nations would ultimately result in the creation of conditions under which
military service would become unnecessary”.%” Each of the subsequent
consensus resolutions recognized the right of everyone to have conscientious
objections to military service as a legitimate exercise of the right to freedom
of thought, conscience and religion, as laid down in article 18 of the UDHR
and article 18 of the ICCPR.

In 1992, the UN Special Rapporteur on religious intolerance (whose mandate
title was renamed in 2000 as Special Rapporteur on freedom of religion or

 A/39/PV.57, paras. 192-193.

5 Commission on Human Rights resolutions 1989/59, 1991/65, 1993/84, 1995/83, 1998/77,
2000/34, 2002/45 and 2004/35; Human Rights Council resolutions 20/2, 24/17, 36/18 and 51/6.
% Commission on Human Rights resolutions 1987/46 was adopted by 26 votes in favour
(Argentina, Australia, Austria, Bangladesh, Belgium, Brazil, Colombia, Costa Rica, France,
Gambia, Federal Republic of Germany, Ireland, Italy, Japan, Liberia, Norway, Pakistan, Peru,
Philippines, Rwanda, Senegal, Somalia, Sri Lanka, Togo, United Kingdom of Great Britain
and Northern Ireland, United States of America), two against (Iraq, Mozambique) and 14
abstentions (Algeria, Bulgaria, Byelorussian Soviet Socialist Republic, China, Congo, Cyprus,
Ethiopia, German Democratic Republic, India, Mexico, Nicaragua, Union of Soviet Socialist
Republics, Venezuela, Yugoslavia), see E/1987/18, para. 471.

7 Commission on Human Rights resolution 1987/46, preambular para. 8.
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belief) established a set of criteria, stressing that “[c]onscientious objectors
should be exempted from combat but could be required to perform
comparable alternative service of various kinds, which should be compatible
with their reasons for conscientious objection, should such service exist in
their country.”® The Special Rapporteur also laid out safeguards for
application procedures to alternative service, “which may be aimed at social
improvement, development or promotion of international peace and
understanding”, and he stressed that “[t]he decision-making body should be
entirely separate from the military authorities”.®

UN treaty bodies were initially reluctant to see a legal basis for conscientious
objection since article 8 (3)(c)(ii) of the ICCPR provides that “[a]ny service
of military character and, in countries where conscientious objection is
recognized, any national service required by law of conscientious objectors”
was not to be regarded as forced or compulsory labour.” In 1993, however,
the UN Human Rights Committee changed its approach in general comment
no. 22, noting that: “The Covenant does not explicitly refer to a right to
conscientious objection, but the Committee believes that such a right can be
derived from article 18, inasmuch as the obligation to use lethal force may
seriously conflict with the freedom of conscience and the right to manifest
one’s religion or belief. When this right is recognized by law or practice, there
shall be no differentiation among conscientious objectors on the basis of the
nature of their particular beliefs; likewise, there shall be no discrimination
against conscientious objectors because they have failed to perform military
service.””! The Human Rights Committee discussed possible limitations to
the right to manifest the objectors’ religion or belief pursuant to article 18(3)
of the ICCPR in its jurisprudence until 2010 (forum externum approach),
however, the Committee subsequently held that conscientious objection to
military service inheres in the absolutely protected right to hold a belief under
article 18(1) of the ICCPR, whose internal freedom cannot be restricted by
States.” Three Committee members stressed in their concurring opinion that
“[i]t is precisely in time of armed conflict, when the community interests in
question are most likely to be under greatest threat, that the right to

8 BE/CN.4/1992/52, para. 185.

% Ibid.

" Human Rights Committee, Jérvinen v Finland, Views of 25 July 1990,
CCPR/C/39/D/295/1988, paras. 6.1 and 6.2.

"I CCPR/C/21/Rev.1/Add.4, para. 11. See also below chapter 7 by Gentian Zyberi and Eduardo
Sanchez Madrigal, “The practice of judicial and quasi-judicial human rights bodies on
conscientious objection to military service”.

2 Heiner Bielefeldt, Nazila Ghanea and Michael Wiener, Freedom of Religion or Belief: An
International Law Commentary, Oxford University Press, Oxford: 2016, pp. 266-269.
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conscientious objection is most in need of protection, most likely to be
invoked and most likely to fail to be respected in practice.”’> Furthermore,
the Committee on the Elimination of Discrimination against Women has
urged Eritrea to legally recognize the right of conscientious objection to
military service, and it regretted that national service continued to be of an
indefinite period.”* The UN Working Group on Arbitrary Detention and other
special procedures of the Human Rights Council have also followed the
Human Rights Committee’s forum internum approach.”> At the regional
level, however, the European Court of Human Rights continues viewing
conscientious objection to military service as an external manifestation of
one’s religion or belief (forum externum approach), which may be subject
only to such limitations as are prescribed by law and are necessary in a
democratic society in the interests of public safety, for the protection of public
order, health or morals, or for the protection of the rights and freedoms of
others.”

The UNHCR Guidelines on International Protection No. 10 conclude from
the international jurisprudence and State practice that “a conscientious
objector’s rights under Article 18 ICCPR will be respected where he or she
is (i) exempted from the obligation to undertake military service or (ii)
appropriate alternative service is available”,”” but UNHCR’s “Guidelines do
not ultimately make the call whether the right to conscientious objection is

”* Human Rights Committee, Atasoy and Sarkut v. Turkey, Views adopted on 29 March 2012,
CCPR/C/104/D/1853-1854/2008, appendix II, Individual opinion of Committee member Sir
Nigel Rodley, jointly with members Mr. Krister Thelin and Mr. Cornelis Flinterman
(concurring).

’* CEDAW/C/ERI/CO/5, paras. 8 and 9(a); CEDAW/C/ERI/CO/6, paras. 10 and 11(a).
However, during the discussion with the Committee on 14 February 2020, “the Government
was of the view that participation in national service was positive for women, as it provided
them opportunities. By fulfilling their obligations, they were able to claim their rights.”
(CEDAW/C/SR.1756, para. 10).

5 A/HRC/42/39, para. 60 (b); A/HRC/WGAD/2019/84, para. 42;
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationFile?gld=2
5740.

76 European Court of Human Rights, Adyan and Others v. Armenia, application no. 75601/11,
judgment of 12 October 2017, para. 72; Mushfig Mammadov and Others v. Azerbaijan,
application no. 14604/08, judgment of 17 October 2019, paras. 92-99; Aghanyan and Others v.
Armenia, application nos. 58070/12 and 21 others, judgment of 5 December 2019, para. 13.

77 UNHCR Guidelines on International Protection No. 10: Claims to Refugee Status related to
Military Service within the context of Article 1A (2) of the 1951 Convention and/or the 1967
Protocol relating to the Status of Refugees, HCR/GIP/13/10/Corr.1, para. 9.
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located in Article 18(1) or 18(3)” of the ICCPR.® Yet these dogmatic nuances
will most likely lead to the same result in practice and one contribution to the
2022 OHCHR report also noted that the forum externum position of the
European Court of Human Rights has not resulted in it finding that any of the
permissible limitations on manifestation of religion or belief have been
applicable in the cases it has considered.”

In terms of substantive and procedural rights of conscientious objectors, the
analytical reports published by OHCHR?®® stress that all persons affected by
military service should have access to information about the right to
conscientious objection and the means of acquiring objector status.3! Those
who support conscientious objectors or who support the right of
conscientious objection to military service should fully enjoy their freedom
of expression.®? States should ensure that the right to object applies both to
pacifists and to selective objectors who believe that the use of force is
justified in some circumstances but not in others.®3 Conscripts and volunteers
should be able to object before the commencement of military service as well
as at any stage during and after military service,** including during
mobilization, in time of war or in the absence of a peace agreement.®> The
process of applying for status as a conscientious objector should be free and
there should be no charge for any part of the whole procedure.?® Alternative

8 Volker Tiirk and Alice Edwards, “Introductory Note to the Guidelines on International
Protection No. 10 on Claims to Refugee Status related to Military Service”, International
Journal of Refugee Law, Vol. 27, No. 1 (2015), pp. 166-171, at p. 170, in response to Guy S
Goodwin-Gill, “The Dynamic of International Refugee Law”, International Journal of Refugee
Law, Vol. 25, No. 4 (2013), pp. 651-666, at pp. 658-661.

7 A/HRC/50/43, para. 13, referring to the contribution from the Quaker United Nations Office
(QUNO), available online at https://www.ohchr.org/sites/default/files/2022-05/QUNO-
HRC50.pdf, p. 6, as well as Heiner Bielefeldt and Michael Wiener, Religious Freedom Under
Scrutiny (University of Pennsylvania Press, Philadelphia: 2019), p. 163.

80 See A/HRC/35/4, paras. 63-65; A/HRC/41/23, para. 60; A/HRC/50/43, paras. 29 and 57.

8! Commission on Human Rights resolution 1993/84, operative para. 8.

82 A/HRC/35/4, paras. 49-50 and 62-63.

8 General Assembly resolution 33/165, operative para. 2; UNHCR Guidelines on International
Protection No. 10, HCR/GIP/13/10/Corr.1, paras. 3 and 11; A/HRC/35/4, para. 15.

8 Human Rights Council resolution 24/17, operative para. 5. See also the explanation of
position by the United States of America before the adoption — without a vote — of Human
Rights Council resolution 51/6 on 6 October 2022 (A/HRC/51/SR .40, para. 87): “In the United
States, an expansive legal and regulatory process was available to individuals wishing to
request conscientious objector status, including conscripts and volunteers for military service
whose beliefs about conscientious objection crystallized while they were in military service.
That process also provided for review by civilian courts of decisions regarding requests for
conscientious objector status.”

85 A/HRC/35/4, paras. 32-33 and 61; A/HRC/50/43, paras. 29 and 55.

8 A/HRC/41/23, paras. 21 and 60 (b).
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service arrangements should be accessible to all conscientious objectors
without discrimination as to the nature of their religious or non-religious
beliefs.’” No inquiry process is required by international law and
consideration should be given to accepting claims of conscientious objection
to military service as valid without such a process.® Otherwise States should
establish independent and impartial decision-making bodies under the full
control of civilian authorities to determine whether a conscientious objection
to military service is genuinely held in a specific case.¥ Application
procedures should be based on reasonable and relevant criteria and should
avoid imposing any conditions that would result in automatically
disqualifying applicants.”® The process for consideration of any claim of
conscientious objection should be timely and all duties involving the bearing
of arms should be suspended pending the decision.’' After any decision on
conscientious objector status, there should always be a right to appeal to an
independent and civilian judicial body.%? States should ensure that alternative
service is compatible with the reasons for conscientious objection, of a non-
combatant or civilian character, in the public interest and not of a punitive
character.”> Any longer duration in comparison to military service is
permissible only if the additional time for alternative service is based on
reasonable and objective criteria.’* Equalizing the duration of alternative
service with military service is considered a good practice.®> States must
ensure that no one is detained arbitrarily, particularly in indiscriminate round-
ups with the aim of identifying young persons who have failed to resolve their
military status.”® States should release individuals who are imprisoned or
detained solely on the basis of their conscientious objection to military
service.”” Conscientious objectors should not be repeatedly punished for not
having obeyed a renewed order to serve in the military.”® Personal
information of conscientious objectors must not be disclosed publicly by the

87 Human Rights Committee, general comment no. 22, CCPR/C/21/Rev.1/Add.4, para. 11.

8 Human Rights Council resolution 24/17, operative para. 7.

8 Commission on Human Rights resolution 1989/59, operative para. 5.

% A/HRC/41/23, para. 60 (h); A/HRC/50/43, para. 57 (j).

o' A/JHRC/41/23, paras. 49-51 and 60 (i).

2 E/CN.4/1992/52, para. 185.

% Commission on Human Rights resolution 1989/59, operative para. 4.

°* Human Rights Committee, Foin v. France, Views adopted on 3 November 1999,
CCPR/C/67/D/666/1995, para. 10.3.

% A/56/253, annex, para. 28; A/HRC/35/4, para. 22.

% CCPR/C/COL/CO/7, paras. 34-35.

7 A/HRC/35/4, paras. 42, 45 and 65.

% Human Rights Council resolution 24/17, operative para. 10; E/CN.4/2001/14/Add.1, pp. 54-
55; E/CN.4/2005/6/Add.1, p. 22; A/HRC/10/8/Add .4, paras. 50 and 68; A/HRC/16/53/Add.1,
para. 391.
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State and their criminal records should be expunged.” States must neither
discriminate against conscientious objectors in relation to their civil, cultural,
economic, political and social rights,'" nor stigmatize them as “traitors”.!!
Refugee status should be granted to those who have a well-founded fear of
persecution in their country of origin owing to their refusal to perform
military service when there is no provision, or no adequate provision, for

conscientious objection to military service.!%

(f) Right to peace in reports of the Special Rapporteur on religious
intolerance

In his report to the Commission on Human Rights of December 1996, the UN
Special Rapporteur on religious intolerance included references both to the
right of conscientious objection and to the right to peace. Abdelfattah Amor
stressed that the “right of conscientious objection is intrinsically bound up
with religious freedom” and he reminded States of resolution 1989/59,
adopted without a vote by the Commission on Human Rights.!% In the same
report, he emphasized that “hatred, intolerance and acts of violence, including
those motivated by religious extremism, may give rise to situations that
threaten or somehow compromise international peace and security”,
infringing the individual and collective right to peace as internationally
established, particularly by General Assembly resolution 39/11 in the 1984
Declaration on the Right of Peoples to Peace.!**

In his 1998 report to the Commission on Human Rights, Abdelfattah Amor
even went one step further by referring to “the human right to peace”, which
may be imperilled by religious extremism.!® He noted that preserving the
right to peace “should encourage greater efforts towards international
solidarity in order to stifle religious extremism — from whatever quarter it

% CCPR/C/KOR/CO/4, para. 45.

1% Commission on Human Rights resolution 1998/77, operative para. 6.

190 A/HRC/32/53, p. 26; A/HRC/35/4, para. 65.

12 Commission on Human Rights resolution 1998/77, operative para. 7. See also Human
Rights Committee, M.N. v. Denmark, Views of 22 July 2021, CCPR/C/132/D/3188/2018
(concerning potential deportation from Denmark to the Islamic Republic of Iran, where the
author had failed to appear for and conscientiously objected to military service).

10 E/CN.4/1997/91, paras. 81-82.

1% bid., para. 90. The English translation incorrectly states that the 1984 Declaration on the
Right of Peoples to Peace was adopted on 12 November 1994 and also distorts the Special
Rapporteur’s original formulation (“porter atteinte au droit de I’homme et des peoples a la
paix”) by translating it as “infringing human rights and the right to peace”.

105 E/CN.4/1998/6, para. 114 (“Au sujet de ’extrémisme religieux, ce dernier est susceptible de
conduire a des situations difficilement contrdlables pouvant compromettre le droit de I"’homme
a la paix.”)
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may come — by working on both its causes and its effects, without selectivity
or ambivalence.”'® Subsequently he highlighted that States and the
international community must condemn religious extremism “unequivocally
and combat it relentlessly in order to preserve the human right to peace”'"’
and reiterated his recommendations “that the international community should
define and adopt a baseline of commonly accepted rules and principles of
conduct and behaviour towards religious extremism and that a study on
religious extremism should be conducted within the framework of the
Subcommission on the Promotion and Protection of Human Rights.”!%

(g) UNESCO promoting a culture of peace and the human right to peace

The human right to peace has also been promoted by the United Nations
Educational, Scientific and Cultural Organization (UNESCO). In the July-
August 1997 issue of UNESCO Courier, Director-General Federico Mayor
published an article on the human right to peace, which also alludes to
freedom of thought and conscience:

“A peace consciousness — in the interest of living together, of
science and its applications — does not appear overnight, nor can it
be imposed by decree. First comes disillusionment with materialism
and enslavement to the market, and then a return to freedom of
thought and action, sincerity, austerity, the indominable force of the
mind, the key to peace and to war, as affirmed by the founders of
UNESCO. [...] Only conscience, which is responsibility — and thus
ethical and moral — can make good use of the artefacts of reason.
Conscience must work in tandem with reason. To the ethics of
responsibility we must add an ethics of conviction and will. The
former springs from knowledge, and the latter from passion,
compassion and wisdom.”!'%

While the term “conscientious objection to military service” does not appear
explicitly in Federico Mayor’s article, he suggested adding the human right
to peace when celebrating the fiftieth anniversary of the Universal

106 E/CN.4/1998/6, para. 114.

197 A/55/280, para. 136. However, in the absence of a human rights-compliant definition of
“religious extremism” at the national level, there is a risk of arbitrarily arresting and detaining
conscientious objectors as “extremists”; see below chapter 15 and recent documents of the UN
Human Rights Committee (CCPR/C/SR.3934, para. 48; CCPR/C/RUS/CO/8, paras. 30-31;
CCPR/C/135/D/2483/2014, paras. 2.5, 5.3 and 9.4-9.6).

198 A/55/280, para. 136, reiterating the Special Rapporteur’s recommendation in
E/CN.4/1998/6, para. 114.

19 https://unesdoc.unesco.org/ark:/48223/pf0000109300, p. 75.
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Declaration of Human Rights in 1998, i.e. “the right which underlies them
all: the right to peace — the right to live in peace!”!*

Furthermore, in his 1997 report to the General Assembly on educational
activities under the project “Towards a culture of peace” with elements for a
draft provisional declaration and programme of action on a culture of peace,
the UNESCO Director-General stressed that attaining “a culture of peace will
benefit every nation and its people without diminishing any other”, adding
that this was “an important means to implement globally the human right to
peace”.!!! His report also referred to the recommendations of the 1997 expert
meetings held in Las Palmas and Oslo, which invited preparing and
subsequently elaborated a first draft declaration that addressed “the right to
peace, the duty to contribute to its maintenance and construction, and its
relation to a culture of peace.”!'? In addition, the UNESCO report stressed
the important “role of those whose activity has a direct and multiplier impact
on the minds” and in order to increase the efficiency of related actions it
encouraged partnerships, including with political leaders, parliamentarians,
teaching staff, journalists, intellectuals, religious leaders, managers and non-
governmental organizations.!!3

(h) Civil society initiatives on the human right to peace

It was the initiative of civil society organizations, promoted notably by the
Spanish Society for International Human Rights Law, to include freedom of
conscientious objection to military service explicitly in their draft
declarations on the right to peace. The 2006 Luarca Declaration on the
Human Right to Peace provided in article 5 the right to civil disobedience and
conscientious objection for peace, including the “right to acquire the status of
conscientious objector in respect of military obligations” and the “right to
object to paying taxes allocated to military expenditure and to object to taking
part, in a working or professional capacity, in operations which support armed
conflicts or which are contrary to international human rights law or
international humanitarian law”.!'* Furthermore, the 2010 Santiago
Declaration on the Human Right to Peace added in its article 5(7) that

10 Tbid.

11 See A/52/292, p. 2 and para. 50.

112 A/52/292, para. 18.

113 A/52/292, para. 61.

114 Luarca Declaration on the Human Right to Peace, reprinted in Carmen Rosa Rueda
Castafion and Carlos Villan Duran (eds), La Declaracion de Luarca sobre el Derecho Humano
a la Paz, Ediciones Madu, Granda: 2008, 2™ edition (http:/aedidh.org/es/la-declaracion-de-
luarca-sobre-el-derecho-humano-a-la-paz/), p. 142.


http://aedidh.org/es/la-declaracion-de-luarca-sobre-el-derecho-humano-a-la-paz/
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“[i]ndividuals, individually or as members of a group, have the right to be
protected in the effective exercise of their right to disobedience and
conscientious objection” and in its article 9(1)(a) the right to refugee status if
“the person suffers persecution for engaging in activities in favour of peace
and other human rights, or for claiming the right to conscientious objection
against war or military service”.!" Similarly, the 2013 Nordic Expert
Consultation on the Right to Peace recommended in Oslo as a Component of
Peace that “[c]onscientious objectors and peace or human rights activists
subject to well-founded fear of persecution on account of their actions or
beliefs have the right to seek and to enjoy refugee status.”!!6

(i) Revived interest by the Human Rights Council since 2008

At the intergovernmental level, the UN Human Rights Council started in
2008 adopting resolutions on the promotion of the right of peoples to peace.
Its resolutions 8/9 and 11/4 requested the High Commissioner for Human
Rights to convene an expert workshop “(a) To further clarify the content and
scope of this right; (b) To propose measures that raise awareness of the
importance of realizing this right; (c) To suggest concrete actions to mobilize
States, intergovernmental and non-governmental organizations in the
promotion of the right of peoples to peace”.!'” While the summary report of
the expert workshop in December 2009 did not explicitly refer to
conscientious objection to military service, yet several invited speakers
stressed the dual (individual and collective) character of the right to peace,
with Alfred de Zayas noting the tendency to perceive it “primarily from the
perspective of collective rights. Yet, peace was also a personal right, prior to
and indispensable to other rights.”!!8

115 Santiago Declaration on the Human Right to Peace, reprinted in Carlos Villan Durén and
Carmelo Faleh Pérez (eds), The International Observatory of the Human Right to Peace,
Spanish Society for International Human Rights Law, Luarca: 2013, pp. 444-460, at pp. 452-
454.

116 Cecilia M. Bailliet and Kjetil Mujezinovic Larsen, “Legal Developments: Nordic Expert
Consultation on the Right to Peace: Summary and Recommendations”, Nordic Journal of
Human Rights, vol. 31, no. 2 (2013), pp. 262-278 at p. 277. See also p. 276, footnote 5: “We
suggest that the term ‘right to peace’ may be replaced with ‘components of peace’ in order to
increase state acceptance of the declaration. This would be in keeping with the notion of peace
as being a meta-right, where reference to related human rights are used to explain its scope
(similar to other solidarity rights, such as the right to a clean environment and the right to
development).”

7 A/HRC/RES/8/9, operative para. 10; A/HRC/RES/11/4, operative para. 11.

18 A/HRC/14/38, para. 15.
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(j) Draft text prepared by the Advisory Committee from 2010 to 2012

In June 2010, the Human Rights Council requested its Advisory Committee,
in consultation with Member States, civil society, academia and all relevant
stakeholders, to prepare a draft declaration on the right of peoples to peace.'"’
The 2011 progress report of the Advisory Committee included a sub-chapter
on the right to conscientious objection and freedom of religion and belief,
including the proposed standards that “[i]ndividuals have the right to
conscientious objection and to be protected in the effective exercise of this
right” as well as the right of members of any military or other security
institutions to disobey certain orders:

“States have the obligation to prevent members of any military or
other security institution from taking part in wars of aggression or
other armed operations, whether international or internal, which
violate the principles and norms of international human rights law
or international humanitarian law. Members of any military or other
security institutions have the right to disobey orders that are
manifestly contrary to the above-mentioned principles and norms.
The duty to obey military superior orders does not exempt from the
observance of these obligations, and disobedience of such orders
shall in no case constitute a military offence.”!

In addition, the 2011 progress report stressed that the right to resist and
oppose oppression was essential to achieving and maintaining a just peace,
proposing the following standard:

“All individuals have the right to oppose war crimes, genocide,
aggression, apartheid and crimes against humanity, violations of
other universally recognized human rights, any propaganda in

119 A/HRC/RES/14/3, operative para. 15. For further details on the Advisory Committee’s work
on the right to peace see below chapter 3 by Wolfgang S. Heinz.

120 A/HRC/17/39, para. 44. With regard to the crime of aggression and the justification of self-
defence or authorization by the Security Council see also the explanation in the 2011 progress
report, A/HRC/17/39, para. 23: “At the 2010 Review Conference of the Rome Statute, held in
Kampala, the State parties to the Rome Statute of the International Criminal Court agreed to
add aggression to the Court’s short list of prosecutable crimes. The members adopted by
consensus amendments to the Rome Statute, including a definition of the crime of aggression
and a regime establishing how the Court would exercise its jurisdiction over this crime. An act
of aggression is defined as the use of armed force by one State against another State without
the justification of self-defence or authorization by the Security Council.”
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favour of war or incitement to violence and violations of the human
right to peace, as defined in the present declaration.”!?!

These formulations were explicitly inspired by article 5(4) and article 6(2) of
the 2010 Santiago Declaration on the Human Right to Peace, which had been
drafted by a civil society group.'?? They were again repeated, with minor
edits, by the Advisory Committee in its draft declaration on the right to peace,
which it submitted to the Human Rights Council in April 2012.!23

(k) Discussions in the intergovernmental working group from 2013 to 2015

In July 2012, the Human Rights Council decided to establish an open-ended
intergovernmental working group with the mandate of progressively
negotiating a draft UN declaration on the right to peace, on the basis of the
draft submitted by the Advisory Committee, and without prejudging relevant
past, present and future views and proposals.'?* During the first session of the
intergovernmental working group in February 2013, however, “many
delegations asked for the deletion of any reference to the right to
conscientious objection to military service due to the lack of international
consensus on this issue, which, in their opinion, fell purely within the realm
of the domestic legislation of each State.”'?

For example, Cuba stressed at the outset of the intergovernmental working
group that “[i]dentifying elements acceptable to all is essential in this process.
The use of controversial, ambiguous and undefined issues, which also do not
enjoy international consensus and are still under study and discussion in other
fora, would be counterproductive and would further complicate our mandate.
Accordingly, we should exclude from the text controversial issues such as
human security, the responsibility to protect, conscientious objection to

12 A/HRC/17/39, para. 37.

122 See Spanish Society for International Human Rights Law, Joint reply of NGOs, CSO and
cities to the questionnaire “on possible elements for a draft declaration on the right of peoples
to peace”,2 May 2011
(https://extranet2.ohchr.org/Extranets/AdvisoryCommittee/portal/page/portal/AdvisoryCommit
tee/Rightofpeoplestopeace/Final%20Reply%20questionnaire.doc), which notes on p. 29 that
“the right to conscience objection should be qualified as an individual right. Besides, the
Santiago Declaration (Art. 5.2) stresses that the individuals, individually or as members of a
group, have the right to civil disobedience and to conscientious objection against activities that
entail a threat against peace”.

123 A/HRC/20/31, annex, articles 5 and 7(2).

124 A/HRC/RES/20/15, operative para. 1.

125 A/HRC/WG.13/1/2, para. 54.
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military service, peacekeeping operations, refugees, among others.”!2¢
Similarly worded statements against the inclusion of the right to
conscientious objection were made by Sri Lanka, Syrian Arab Republic,
Islamic Republic of Iran and the Russian Federation.!?’ In addition, with
reference to the right of a sovereign State to defend itself and preserve its
sovereignty, Singapore argued that including conscientious objection to
military service in the draft declaration “reflects an overly simplistic view of
peace, and denies the right of a State to adopt the necessary and appropriate
measures to ensure that its people can enjoy peace.”!?

However, several civil society organizations argued in favour of keeping the
draft language on the right of conscientious objection to military service. The
International Fellowship of Reconciliation, Quakers and War Resisters’
International stated that “[i]n our view it is not necessary to elaborate further
on this issue in the context of the Declaration. The content of the right has
been spelled out in the jurisprudence of the Human Rights Committee and
the European Court of Human Rights, in General Comment 22 of the Human
Rights Committee, and in resolutions of the former Commission on Human
Rights, endorsed by the Human Rights Council. The right is also reflected in
resolutions and recommendations from the Council of Europe and in the
Ibero-American Charter of the Rights of the Youth.”'? Furthermore,
Associazione Comunita Papa Giovanni XXIII welcomed the reference in the
draft to conscientious objection to military service and suggested establishing
at the international level a civilian peace corps (“White Helmets™), which
“could be a useful instrument to lessen violence, to protect minorities and to
support local non-violent conflict resolution.”!*° In addition, the Spanish
Society for International Human Rights Law suggested introducing language
from article 5(5)-(7) of the 2010 Santiago Declaration on the Human Right
to Peace.!’!

In October and November 2013, the Chairperson-Rapporteur of the
intergovernmental working group held meetings with representatives of

126

https://www.ohchr.org/sites/default/files/Documents/HRBodies/HR Council/ WGRightPeace/St
atesGeneral Comments.pdf, p. 7.

127 1bid., pp. 13, 35, 38 and 43.

128 Ibid., p. 19.

129

https://www.ohchr.org/sites/default/files/Documents/HRBodies/HR Council/WGRightPeace/N
GOsstatementsonarticles4 to8.pdf, p. 11.

130 Ibid., p. 13.

B bid., p. 12.
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States and civil society to discuss the elements that must be part of the
declaration on the right to peace. During informal consultations on 9 May
2014, he stated that a resolution adopted by consensus would necessarily
carry more weight than one supported by a majority of States and that soft-
law instruments could be vehicles for focusing consensus on rules and
principles, and for mobilizing a general response on the part of States.!>? Yet
the United States of America indicated that their presence in the
intergovernmental working group “should not be mistaken for agreement to
negotiate a Declaration on the Right to Peace”!** and the European Union
also stated that its “participation should not, however, be construed in any
way as recognition of a ‘right to peace’.”!3* There seemed to be little support
from States for including specific references to conscientious objection to
military service and in view of the discussions in the intergovernmental
working group, it was excluded from the draft text as circulated by the
Chairperson-Rapporteur ahead of the second session. '3

Subsequently, several non-governmental organizations invited the Human
Rights Council to rather endorse the draft declaration as prepared by the
Advisory Committee and to consider notably its draft article 5 on the right to
conscientious objection to military service.!*® They also highlighted during
the second session of the intergovernmental working group from 30 June to
4 July 2014 that conscientious objection to military service linked to the right
to freedom of thought, conscience and religion were missing in the text under
consideration.'3” Associazione Comunita Papa Giovanni XXIII proposed to
add a new paragraph under draft article 2, which would provide that “States
and other stakeholders should respect fully the right to freedom of thought,
conscience and religion from which conscientious objection derives”.!3®
However, the Chairperson-Rapporteur’s new concise and focused text was
broadly supported “as a significant improvement over the previous draft text,
prepared by the Advisory Committee” and delegations “welcomed the fact
that a number of ambiguous issues included in the Advisory Committee’s
draft text that did not currently enjoy international consensus were no longer

132 Christian Guillermet Fernandez and David Ferndndez Puyana, The Right to Peace: Past,
Present and Future, University for Peace, San José: 2017, p. 150.
133

https://www.ohchr.org/sites/default/files/Documents/HRBodies/HR Council/WGRightPeace/N
GOsstatementsonarticles4 to8.pdf, p. 10.

13 Ibid., p. 29.

135 A/HRC/WG.13/2/2.

136 A/JHRC/26/NGO/80, pp. 3 and 7.

137 A/HRC/27/63, para. 49.

138 A/HRC/WG.13/2/CRP.1, p. 14.
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to be found in the new text, and considered that it was not appropriate to
include in that text controversial issues or concepts lacking in clarity that
were still being discussed in other forums.”!3

During the third session of the intergovernmental working group from 20 to
24 April 2015, representatives of non-governmental organizations and of
other stakeholders suggested again to include the right to conscientious
objection to military service as well as the “principles of non-aggression”,'4’
albeit without success. Thus the intergovernmental process went ahead in this
vein, however, without being able to reach consensus among States at the

levels of the working group, Human Rights Council and General Assembly.
() 2016 Declaration on the Right to Peace

The Declaration on the Right to Peace was ultimately adopted by the General
Assembly on 19 December 2016, with 131 votes in favour, 34 against and 19
abstentions. The Declaration neither refers to conscientious objection nor to
freedom of thought, conscience and religion. Yet, its preamble alludes to
religions and beliefs by “recalling the need for strengthened international
efforts to foster a global dialogue for the promotion of a culture of tolerance
and peace at all levels, based on respect for human rights and diversity of
religions and beliefs”.!*! It also recalls that constantly promoting and
realizing the rights of persons who belong to religious minorities “as an
integral part of the development of a society as a whole and within a
democratic framework based on the rule of law would contribute to the
strengthening of friendship, cooperation and peace among peoples and
States”.'*? In addition, its article 1 provides that “[e]veryone has the right to
enjoy peace such that all human rights are promoted and protected and
development is fully realized”, which could become an entry point for
fundamental freedoms such as those protected under article 18 of the ICCPR.
Furthermore, article 2 of the Declaration on the Right to Peace notes that
“States should respect, implement and promote equality and non-

13 A/HRC/27/63, para. 23.

140 A/JHRC/29/45, para. 30. With regard to aggression, see para. 28: “Several delegations
considered it essential to include the principles of non-aggression and the prohibition of the use
of force in the draft declaration, while one delegation stressed the need to recognize the
exceptions of the latter enshrined in the Charter.” as well as para. 39: “A suggestion to include
a reference to the Rome Statute of the International Criminal Court, as amended, was also
debated, with several delegations raising concerns over the fact that the amendments regarding
the crime of aggression (2010) had not yet come into force. Alternatively, a reference to
aggression or acts of aggression was proposed.”

141 A/RES/71/189, annex, preambular para. 24.

12 Tbid., preambular para. 34.
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discrimination, justice and the rule of law, and guarantee freedom from fear
and want as a means to build peace within and between societies”.

The Declaration’s implementation and possible linkages with conscientious
objection were discussed during the Human Rights Council’s intersessional
workshop, organized by OHCHR on 14 June 2018. The representative of the
Spanish Society for International Human Rights Law reiterated the proposal
that had been put forward by 692 civil society organizations in September
2017 to revise the Declaration on the Right to Peace and to include specific
references to the right to resist and oppose oppression, including through
conscientious objection to military service.'** The former Independent Expert
on the promotion of a democratic and equitable international order, Alfred de
Zayas, stressed the importance of education on human rights instruments,
notably freedom of religion or belief, including the right of conscientious
objection to military service.!** During another expert meeting, organized by
civil society organizations in Geneva on 26 June 2019, the former Secretary
of the UN Working Group on Arbitrary Detention, Miguel de la Lama,
flagged that an important component of the human right to peace was each
individual’s right to conscientious objection to military service, which should
be fully recognized.'

Also in recent years, the Declaration on the Right to Peace occasionally gets
invoked in multilateral discussions in Geneva and New York. For example
during the 2021 Social Forum, the Ambassador of the University for Peace
to the United Nations in Geneva, David Ferndndez Puyana, stated that the
best way to overcome intolerance and hatred, as consequences of the COVID-
19 pandemic, was through the Declaration’s implementation.'*® In July 2019,
the Human Rights Council welcomed the holding of the 2018 intersessional
workshop and invited “Governments, agencies and organizations of the
United Nations system, and intergovernmental and non-governmental
organizations to disseminate the Declaration on the Right to Peace and to
promote universal respect and understanding thereof””.'#” In December 2020,
the General Assembly in its resolution 75/177 reaffirmed the Declaration on

143 A/HRC/39/31, para. 26.

14 A/HRC/39/31, para. 66.

145 http://aedidh.org/wp-content/uploads/2019/07/Miguel-dela-Lama-Statement-26.6.2019.pdf
146 A/HRC/49/79, para. 37.

147 A/HRC/RES/41/4, operative paras. 4 and 5 (the resolution was adopted by 32 votes to 13,
with two abstentions).


http://aedidh.org/wp-content/uploads/2019/07/Miguel-dela-Lama-Statement-26.6.2019.pdf

52

the Right to Peace and reiterated “that the peoples of our planet have a sacred

right to peace”.!%8

4. Debates and reports in 2022

In March 2022, the dichotomy of actions and voting patterns concerning the
Declaration on the Right to Peace was highlighted during the general debate
at the 49 session of the Human Rights Council. The representative of a civil
society organization, Center for Global Nonkilling, poignantly stated on 22
March 2022 the following: “We peacefully claim and proclaim our right to
peace. It is a dismay to see some countries vote the right to peace and now
wage war, to see others who did not vote it now crying for peace. It shows all
the more that the progress of peace remains essential, including in our
Council 1%

During the subsequent session of the Human Rights Council on 5 July 2022,
the representative of the International Fellowship of Reconciliation expressed
“solidarity with all war resisters and conscientious objectors to military
service in Ukraine as well as in Russia and Belarus and call[ed] on the
international community to provide them asylum [...]. Freedom of thought,
conscience and religion is a non-derogable right and, as is freedom of
expression, it continues to apply in situations of armed conflict. The right to
conscientious objection to military service should be absolutely protected and
cannot be restricted as highlighted by the quadrennial analytical thematic
report by OHCHR presented at this session.”!*° In addition, the representative
of Conscience and Peace Tax International welcomed the legal advances as
reflected in the 2022 report on conscientious objection to military service,

148 A/RES/75/177, operative paras. 1 and 2 (the resolution was adopted by 130 votes to 55,
with one abstention, see A/75/PV.46, pp. 14-15). On 10 November 2022, the Third Committee
of the General Assembly adopted the related draft resolution A/C.3/77/L.28 by 128 votes to 53,
with one abstention (for the voting record see
https://www.un.org/en/ga/third/77/docs/voting_sheets/L.28.pdf).

149 https://media.un.org/en/asset/k 1r/k I rvhxxrun?kalturaStart Time=11022; written submission
available at

https://hremeetings.ohchr.org/HRCSessions/HRCDocuments/56/NGO/43391 82 {8fle56¢c 99
64 499b bbe5 c0ce8785073a.docx. The General Assembly adopted on 19 December 2016 the
Declaration on the Right to Peace by 131 votes to 34, with 19 abstentions (see A/71/PV.65, p.
26); notably, the Russian Federation voted in favour, while Ukraine abstained, and fifteen
States from the Western Europe and Others Group (WEOG) voted against General Assembly
resolution 71/189.

130 https://media.un.org/en/asset/k 1i/k 1imq5bbps?fbclid=IwAR 1aCK2qJIA 1UL4k9-
JFZSIeb8Jcz6KVRYJy7 A9brvQMzrWZhGuaZicexU&kalturaStartTime=5500; written
submission available at https://www.ifor.org/news/2022/7/5/ifor-addresses-the-un-human-
rights-council-on-the-right-to-conscientious-objection-and-the-war-in-ukraine


https://www.un.org/en/ga/third/77/docs/voting_sheets/L.28.pdf
https://media.un.org/en/asset/k1r/k1rvhxxrun?kalturaStartTime=11022
https://hrcmeetings.ohchr.org/HRCSessions/HRCDocuments/56/NGO/43391_82_f8f1e56c_9964_499b_bbc5_c0ce8785073a.docx
https://hrcmeetings.ohchr.org/HRCSessions/HRCDocuments/56/NGO/43391_82_f8f1e56c_9964_499b_bbc5_c0ce8785073a.docx
https://media.un.org/en/asset/k1i/k1imq5bbps?fbclid=IwAR1aCK2qJlA1UL4k9-JFZSIeb8Jcz6KVRYJy7_A9brvQMzrWZhGuaZicexU&kalturaStartTime=5500
https://media.un.org/en/asset/k1i/k1imq5bbps?fbclid=IwAR1aCK2qJlA1UL4k9-JFZSIeb8Jcz6KVRYJy7_A9brvQMzrWZhGuaZicexU&kalturaStartTime=5500
https://www.ifor.org/news/2022/7/5/ifor-addresses-the-un-human-rights-council-on-the-right-to-conscientious-objection-and-the-war-in-ukraine
https://www.ifor.org/news/2022/7/5/ifor-addresses-the-un-human-rights-council-on-the-right-to-conscientious-objection-and-the-war-in-ukraine
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including recent jurisprudence and reports by the Working Group on
Arbitrary Detention, the Committee on the Elimination of Discrimination
against Women, the Beirut Declaration on “Faith for Rights”, the European
Youth Forum and the Human Rights Council’s discussion of youth rights.!>!

In August 2022, Associazione Comunita Papa Giovanni XXIII proposed
establishing Ministries of Peace in every country all around the world as “an
effective move towards the realization of the Declaration on the Right to
Peace and to maintaining and strengthening international peace and security
in their broadest meaning”.'>

Lastly, in August 2022, the Independent Expert on the promotion of a
democratic and equitable international order, Livingstone Sewanyana,
highlighted in his report to the Human Rights Council on “Rethinking global
peace and security” that the realization of the right to conscientious objection
to military service “continues to be impeded by several challenges identified
by the OHCHR in its most recent report on the matter”, including the lack of
recognition or implementation, repeated trial or punishment, unjust
procedures during application consideration, and disproportionate length of
alternative service.!*> He connected freedom of conscientious objection to
military service with the right to peace by recommending that Member States,
in their individual capacity and as members of intergovernmental institutions
and bodies, undertake to “(b) Uphold the Declaration on the Right to Peace
[...]; (f) Respect the right to conscientious objection to military service
without delay”.'>* Independent Expert Sewanyana concluded that “respect for
the right to peace and for international law in general must be absolute”,
noting that the current time of great turmoil is “marked by a highly volatile
international peace and security situation which endangers the realization of
a democratic and equitable international order”.!5

The present chapter has provided a brief overview of the politicized delinking
between the right to peace and freedom of conscientious objection to military
service over the past seven decades as well as recent attempts at connecting
both rights again. The following chapters delve deeper into the related

151

https://hrcmeetings.ohchr.org/HRCSessions/HRCDocuments/59/NGO/46348 83 5eb7c063 4
90d 47b3 ade4 d03a7fe6e2ef.doc

152 A/HRC/51/NGO/209, p. 3. See also below chapter 4 by Maria Mercedes Rossi on
“Contributions by civil society to elaborating the right to peace”.

153 A/HRC/51/32, para. 29.

154 A/HRC/51/32, para. 70 (b) and (f).

155 A/HRC/51/32, para. 66.


https://hrcmeetings.ohchr.org/HRCSessions/HRCDocuments/59/NGO/46348_83_5eb7c063_490d_47b3_ade4_d03a7fe6e2ef.doc
https://hrcmeetings.ohchr.org/HRCSessions/HRCDocuments/59/NGO/46348_83_5eb7c063_490d_47b3_ade4_d03a7fe6e2ef.doc
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developments, human rights challenges for the individuals concerned and
prospects for bridging the divides. Part II focuses on the right to peace,
whereas Part III analyzes freedom of conscientious objection to military
service and the final Part IV aims at linking the dots between these rights.
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Part I1.

Right to Peace
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Chapter 3

The Human Rights Council Advisory Committee’s Draft Declaration
on the right to peace (2012) and UN General Assembly Resolution
71/189 of 2016!

Wolfgang S. Heinz?
1. Introduction

Since the 1990s, there has been empirical evidence of an increasing number
of contact points between the two major thematic issues of peace and human
rights.

On the website of the Office of the High Commissioner for Human Rights
(OHCHR), the reader finds a section on Conflict prevention, early warning
and security, with four sub sections on OHCHR: Arms and human rights,
OHCHR: Prevention and early warning, Working Group on mercenaries, and
Intergovernmental Working Group on private military and security
companies.’ Interestingly in the time of working on the draft declaration, like
today with the resolution, there is no reference to the right to peace as a topic
apart from the Human Rights Council work.

There have been ad hoc contacts between the UN Security Council and the
High Commissioner for Human Rights or Human Rights Council (HRC)
experts, occasionally not without opposition from some Security Council
members.*

! This chapter is based on two earlier publications of the author, Wolfgang S. Heinz, “Ein
Menschenrecht auf Frieden? Auf dem Weg zu einer neuen Erklarung der Vereinten Nationen
zu einem Menschenrecht auf Frieden”, in: Vereinte Nationen, No. 5, 2011, pp. 221-225;
Wolfgang S. Heinz, “Das Recht auf Frieden (1984-2017) bei den Vereinten Nationen”, in:
Fraktion Die Linke im Bundestag (ed.), Recht auf Frieden. Konferenz der Linksfraktion
Dokumentation (Berlin, 2019), pp. 5-11,

https://www kathrin-

vogler.de/fileadmin/lcmskathrinvogler/user/upload/190904 Recht auf Frieden ReaderA4.pdf.
2 Senior Lecturer, Free University, Dept. of Political Science. Former chair of the Human
Rights Council Advisory Committee and former Rapporteur of its drafting group on the right
to peace. This contribution represents personal observations by the author.

3 https://www.ohchr.org/en/topic/conflict-prevention-early-warning-and-security.

4 See, for example, UN press release 2018: “Procedural Vote Blocks Holding of Security
Council Meeting on Human Rights Situation in Syria, Briefing by High Commissioner”,
SC/13255, 19 March 2018, https://press.un.org/en/2018/sc13255.doc.htm.


https://www.kathrin-vogler.de/fileadmin/lcmskathrinvogler/user/upload/190904_Recht_auf_Frieden_ReaderA4.pdf
https://www.kathrin-vogler.de/fileadmin/lcmskathrinvogler/user/upload/190904_Recht_auf_Frieden_ReaderA4.pdf
https://www.ohchr.org/en/topic/conflict-prevention-early-warning-and-security
https://press.un.org/en/2018/sc13255.doc.htm
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There are numerous points of contact between the two areas which can be
identified as points of departure for the analysis that follows.

Promotion and protection of human rights is based on a cooperation mandate
as stated in article 1, para. 3 of the UN Charter. While non-intervention into
the internal affairs according to article 2, para. 7 of the Charter is still
sometimes alluded to by States under criticism, the final declaration of the
World Conference on Human Rights in Vienna, attended by 171 UN member
States, has clarified that human rights constitute a legitimate concern of the
international community (Vienna Declaration and Programme of Action,
1993, para. 4).

From the beginning to the present, the majority of member States of the
United Nations did not want to make sanctions instruments available for the
protection of human rights. These were reserved for the Security Council
within the framework of Chapter VII of the UN Charter. The Council
increasingly became convinced to include human rights aspects in its
decision-making on resolutions, including peacekeeping, sanctions and the
use of “necessary means”. The increase of problematic human rights/conflict
situations in a number of countries raised the question of whether and, if so,
which sanctions could make sense in order to improve the situation on the
ground also from a human rights point of view.

The Security Council increasingly refers in its resolutions to human rights,
humanitarian law and refugee law and demands its protection as well as
compliance from conflict parties.” Repeatedly it addressed countries that
were or are also the subject of the Human Rights Council's deliberations, such
as Afghanistan, Cote d'Ivoire, Iraq, the Democratic Republic of the Congo,
Libya, Sri Lanka, Sudan and Syria.

At the 2005 World Summit, the UN General Assembly agreed to the concept
of the responsibility to protect (R2P)® which has been later discussed at
General Assembly sessions. Security Council Resolutions 1970 and 1973 on
Libya led to new and controversial discussions on when and how to use this
political concept.

5 Joanna Weschler, “Human Rights”, in: David Malone (ed.), The UN Security Council. From
the Cold War to the 21st Century, Boulder/London 2004, pp. 62 et seq.

¢ UN General Assembly (GA), 2005 World Summit Outcome, UN Doc. A/RES/60/1, paras.
138-139.
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2. Peace, security and human rights at the United Nations

In the United Nations, international security and human rights are largely
dealt by separate organs. According to the UN Charter, the Security Council
and the General Assembly (“New York™) address questions of peace and
security; in Geneva, the Human Rights Council and other bodies deal with
human rights.

This contribution starts with a brief overview on the Advisory Committee of
the Human Rights Council (HRCAC)’s draft declaration on a human right of
peoples to peace, followed by sections on the work of the HRCAC” on this
topic, on consultations with States and civil society, the adoption of General
Assembly resolution 71/189 of 2016 on the right to peace and ends with
concluding observations.

3. A brief overview on the evolution of the draft declaration of the HRC
Advisory Committee on a human right of peoples to peace (2010-12)

Chronology
The road to the 2016 General Assembly (GA) resolution 71/189 and
follow-up

m 1984 Declaration on the Right of Peoples to Peace, General Assembly
resolution 39/11 of 1984

m 2009 Human Rights Council (HRC) workshop in Geneva

m 2010 Advisory Committee requested by the HRC to undertake a study
(HRC resolution 14/3)

m 2011 Advisory Committee: Progress report on the right of peoples to
peace (UN Doc. A/HRC/17/39, 28 March 2011)

m 2012 Advisory Committee: Transmission of the draft declaration to the
HRC (UN Doc. A/HRC/20/31, 16 April 2012)

HRC sets up Open-Ended Inter-Governmental Working Group (HRC
resolution 20/31)

7 For activities of the HRCAC und the Open-Ended Working see: https://www.ohchr.org/en/hr-
bodies/hre/right-peace/wg-draft-un-declarationonthe-rightto-peace. For a comprehensive
overview on peace and international law see Cecilia M. Bailliet, Research Handbook on
International Law and Peace, Cheltenham/Northampton 2020.



https://www.ohchr.org/en/hr-bodies/hrc/right-peace/wg-draft-un-declarationonthe-rightto-peace
https://www.ohchr.org/en/hr-bodies/hrc/right-peace/wg-draft-un-declarationonthe-rightto-peace
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m 2013 Open-Ended Inter-Governmental Working Group: 1st session. It
discussed and decided not to pursue the HRCAC’s draft; the chair of the
Working Group was instructed to consult and submit a new draft.

m 2014 Second session of the Open-Ended Inter-Governmental Working
Group

m 2015 Third session of the Open-Ended Inter-Governmental Working
Group

m 2016 Adoption of the Declaration on the right to peace in the Human
Rights Council (HRC resolution 32/28) (Wording of the title: no more right
of peoples to peace, but not a human right to peace)

m 2016 Adoption of UN General Assembly resolution 71/189

m 2017 HRC Resolution to hold a workshop on the right to peace (HRC
resolution 35/4)

m 2018 Workshop Report: HRC resolution 39/31

m 2019 HRC resolution inviting States to promote the right to peace (HRC
resolution 41/4)

(a) First steps

The idea of a right of peoples to peace attracted attention mainly in the 1980s,
with a resolution adopted by the General Assembly in 1984.8 It was taken up
again by the UN Human Rights Council after a long break of more than two
decades.’

Resolutions are tabled in the Human Rights Council by sponsor countries. In
the case of the right of peoples to peace, Cuba was the driving force. In 2008
and 2009, the Cuban delegation introduced draft resolutions on the right of
peoples to peace to the HRC, which referred to General Assembly resolution
39/11 of 1984. A workshop was proposed in 2009, which was then organised
by the Office of the United Nations High Commissioner for Human Rights
in December 2009.'° In 2010, Cuba proposed another resolution on the issue.

8 UN General Assembly resolution 39/11 of 1984.

% See a selection of relevant literature, UN resolutions etc. in UN HRCAC, Progress report of
the Human Rights Council Advisory Committee on the right of peoples to peace, UN Doc.
A/HRC/17/39, 1 April 2011, paras. 22-38.

1 OHCHR, Report of the Office of the High Commissioner on the Outcome of the Expert
Workshop on the Right of Peoples to Peace, UN Doc. A/HRC/14/38, 17 March 2010.




60

In it, the Human Rights Council Advisory Committee (HRCAC) was tasked
with drafting a declaration on the right of peoples to peace. The draft was to
be discussed in the Council and then passed as a resolution by the Council
and submitted to the General Assembly.!!

Before voting on this draft resolution, France stated that the European Union
supported some principles in the text but disagreed with others. The United
States opposed the draft because in its view it made no meaningful
contribution to peace and the situation of vulnerable groups in conflict zones.
They also opposed collective rights. Human rights were universal and only
applicable to individuals — by inference, not “by people”. The draft resolution
was finally adopted as HRC Resolution 14/3 on 17 June 2010 by 31 votes
against 14 votes; one member State, India, abstained.

(b) The Work of the Advisory Committee on the draft'"’

As with other mandates of the HRCAC on which the committee had worked
at the time, a drafting group was set up — initially with four and later with six
members.'3 It presented a progress report to the HRC in a revised form at its
17th session in June 2011.'

The report offered an overview on the legal sources that could be identified
to justify the existence of the right to peace in international treaties, for
example resolutions of the General Assembly and the former Commission on
Human Rights. It presented a list of more than 40 possible human rights
standards, each of which was explained referring to relevant legal sources.

It was clear from the beginning that this would not be an easy ride to a
generally accepted outcome. Whenever a draft declaration proposed, one has
to consider a number of issues — and of course there can and have been
different views on the following points (depending not the least whether you
favour, partially favour or reject the proposal). For example, one had to
clarify:

' UN HRC resolution 14/3, 23 June 2010.

12 For obvious reasons I cannot go into the general political-legal context of the work of the
HRC, but see the excellent handbook by Eric Tistounet, 4 Practical Anatomy of the Human
Rights Council, Cheltenham/Northampton 2020. I have offered a limited overview on certain
issues in Wolfgang S. Heinz, “An International Relations Perspective on the Reform Needs of
the Human Rights Council”, in: German Yearbook of International Law, vol. 62, 2021, pp. 43-
79.

13 UN HRCAC, Progress report of the Human Rights Council Advisory Committee on the right
of peoples to peace, UN Doc. A/HRC/17/39, 1 April 2011, para. 2.

4 A/JHRC/17/39, 1 April 2011.
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- A declaration should be focused, concise, coherent, as far as
possible.

- A short, medium sized, longer resolution? The 1984 resolution was
short, had four points. On the other hand, you cannot have a
paperback book. You have to identify which topics you take up,
what should be the boundaries of “peace” for the purposes of the
declaration?

- Should you go for a definition of peace, you could get a decades-
long discussion. We opted to rather work with UN Charter
references and choosing dimensions of peace. Not a new thing not
to have a definition, the UN declarations on minorities and
indigenous peoples, for instance, have been passed without
definitions.

- Which standards do you try to develop a bit further? Caution, of
course: You might be criticized for abandoning international law in
the eye of critics, but how do you develop further international law
(de lege lata, de lege ferenda)?

- How do you deal with proposals from other relevant actors, States,
academia, NGOs. Caution: Whatever you do, you might be
criticized that you go too far, or you take a position too conservative,
etc.

- If you take proposals from other actors, e.g. civil society proposals,
you might also be criticized — “the experts just copy proposals,
nothing original from the committee”.

- If you do not take them, you can be criticized not to listen to civil
society.

The landscape of member States’ positions was relatively clear, but hope for
positions that might change was present at the time. There were many
countries from the Global South favouring a new resolution, the majority, but
of which type and contents? In the end, it was a “states espouse a few
principles” approach, not a human rights-oriented approach defining (human)
rights and corresponding State obligations.

Mainly the Western countries group was opposed to the project, arguing,
questioning whether there does exist a right to peace in international law or
an emerging right to peace.

Little common ground, as should be clear by now, could develop in these
circumstances. Despite quite a number of conferences and workshops,
including in Geneva, it proved extraordinary difficult to change what
appeared to be rather fixed positions, fixed in the home capitals it seemed.
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In the presentation of its draft in 2012, the HRCAC stressed inter alia:

“6. The Advisory Committee proposes the term ‘right to peace’,
which was found to be more appropriate, and includes both the
individual and collective dimensions.

7. The Advisory Committee worked towards a comprehensive, yet
concise draft declaration, given that, the topic of peace may address
many different issues (problem of determining boundaries instead
of following an ‘include all issues’ approach). The draft declaration
focuses on standards relating to international peace and security as
core standards (elements of negative peace, absence of violence),
and includes standards in the areas of peace education, development,
the environment, and victims and vulnerable groups as elements of
a positive peace.”!’

The draft declaration starts to define individuals and peoples as rights holders,
States and, in certain cases, international organizations as actors responsible
for the observance of human rights (duty bearers). !

In most articles, the individual is addressed as rights holders, occasionally
also peoples or peoples and individuals (e.g. in Article 1 para. 1, Article 3
paras. 3 and 5, Article 4 para. 1). States and also international organizations
are seen as duty bearers. Core standards from the UN Charter can be found
under Article 1 and 2, referring inter alia to the use or threat of force, friendly
settlement of conflicts, etc., followed by main elements of human security,
disarmament, peace education and training, conscientious objection to
military service, private military and security companies, resistance and
opposition to oppression, peacekeeping, right to development, environment,
rights of victims and vulnerable groups and rights of refugees and migrants.
“Obligations and implementation” emphasize the obligations of States and
international organizations (as duty bearers), but also stress that effective
implementation of the human right to peace requires the participation of civil
society (Article 13, para. 3). A mechanism is proposed “to monitor respect
for and the implementation of the right to peace and to report to relevant
United Nations bodies” (Article 13, para. 6).!”

15 UN HRCAC, Report of the Human Rights Council Advisory Committee on the right of
peoples to peace, UN Doc. A/HRC/20/31, 16 April 2012, p. 2.

16 Ibid., Article 1, paras. 1 and 2.

17 Ibid., Articles 3-12.
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(c) Consultation with States and civil society

During the work process, the OHCHR sent in April 2011 the drafting group’s
questionnaire to member States, international organizations and non-
governmental organizations (NGOs) asking for comments on the Advisory
Committee’s progress report mentioned above. As of September 2011, eight
member States had responded, the Vatican, the European Union, three
international actors and 24 NGOs.'?

Many answers were positive and supported the suggested standards.
Suggestions were made to change and to include further standards. Western
member States responding remained opposed. Apart there were various
seminars and individual bilateral meetings with diplomats, scholars and
NGOs over the time.

At the 7th session of the committee in 2011, for example, there was general
support for the HRCAC proposals. With the exception of the U.S. delegation,
speakers approved of the broad lines. There were criticisms and proposals on
a number of points."’

Among various civil society initiatives, the Spanish Society for International
Human Rights Law (Spanish acronym: AEDIDH) was the most active one
and organised many workshops and conferences in Geneva and in other
places, as well as published books with contributions on the topic.?’ The
NGO, supported by other NGOs, reported on numerous seminars in its
publications and has also adopted declarations on the right to peace at four
conferences that contain a large number of standards (Luarca Declaration in
October 2006, Bilbao Declaration in February 2010, Barcelona in June 2010
and Santiago de Compostela in December 2010). An “Observatory” on the
Right to Peace was established to continue the work. The AEDIDH was

'8 The questionnaire can be found under: http://www
2.ohchr.org/english/bodies/hrcouncil/advisorycommittee/right to peace.htm, responses on the
extranet website of the OHCHR (Name: HRC extranet; Password: 1session), under
https://extranet2.ohchr.org/Extranets/AdvisoryCommittee/portal/page/portal/ AdvisoryCommitt
ee/Rightofpeoplestopeace.html.

19 UN press release 2011, “Human Rights Council Advisory Committee opens seventh session.
Elects Bureau and Discusses Right of Peoples to Peace”, 8 August 2011;
https://www.ohchr.org/en/press-releases/2011/08/human-rights-council-advisory-committee-
opens-seventh-session.

2 http://aedidh.org/es/. See e.g. AEDIDH et al., Consultations of the Eastern and Western
European States and Others Groups with experts on the codification of the right to peace at the
UN Human Rights Council

2011; https://www.alfreddezayas.com/aimages/aedidh16%20May%202011.pdf.


https://extranet2.ohchr.org/Extranets/AdvisoryCommittee/portal/page/portal/AdvisoryCommittee/Rightofpeoplestopeace.html
https://extranet2.ohchr.org/Extranets/AdvisoryCommittee/portal/page/portal/AdvisoryCommittee/Rightofpeoplestopeace.html
https://www.ohchr.org/en/press-releases/2011/08/human-rights-council-advisory-committee-opens-seventh-session
https://www.ohchr.org/en/press-releases/2011/08/human-rights-council-advisory-committee-opens-seventh-session
http://aedidh.org/es/
https://www.alfreddezayas.com/aimages/aedidh16%20May%202011.pdf
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present at meetings the Advisory Committee, commenting its work and
bringing together different actors.?!

4. General Assembly resolution 71/189 of 2016

The HRC set up the Open-Ended Inter-Governmental Working Group which
met in 2013, 2014 and 2015.

In the first session, member States discussed the HRCAC draft, decided at
the end not to continue with the draft?> and asked the chair, Costa Rican
ambassador Guillermet Fernandez, to come up with a proposal on the basis
of consultations.?

In a statement of more than 600 civil society organisations commented in
2015, after the third, final session of the Working Group:

“The 627 undersigned civil society organizations consider that article 1 is
highly insufficient since it does not recognise the human right to peace nor
develop its fundamental elements, as did the Declaration on the Right to
Peace of the Advisory Committee (2012) and the Santiago Declaration on the
Human Right to Peace, approved by the international civil society in 2010.
[...] In conclusion, the 627 undersigned civil society organizations request
the Council:

1. To extend the mandate of the Working Group on the Right to Peace.

2. To invite the Working Group to renew the negotiation of the future
Declaration of the United Nations on the Human Right to Peace,
taking into account its essential elements, as developed both by the
Advisory Committee Declaration on the Right to Peace (2012) and

2! See below chapter 4 by Maria Mercedes Rossi, “Contributions by civil society to elaborating
the right to peace”.

22 A comprehensive account can be found in Christian Guillermet Fernandez and David
Fernandez Puyana, “Envisioning the ‘Right to Life and enjoy Peace, Human Rights and
Development’ within the Human Rights Council”, Przeglad Strategicz-ny. Nr. 8, S. 309-327;
https://pressto.amu.edu.pl/index.php/ps/article/view/5321/5431; Christian Guillermet
Fernandez and David Fernandez Puyana, “Analysis and Assessment of the Right to Peace in
light of the latest developments at the Human Rights Council”, Erudito, Vol. 2, No. 1, pp. 94-
116, http://eruditio.worldacademy.org/volume-2/issue-1/article/analysis-and-assessment-right-
peace-light-latest-developments-human-rights-council.

2 See below chapter 5 by Christian Guillermet Fernandez and David Fernandez Puyana, “The
travaux préparatoires of the 2016 Declaration on the Right to Peace”.


https://pressto.amu.edu.pl/index.php/ps/article/view/5321/5431
http://eruditio.worldacademy.org/volume-2/issue-1/article/analysis-and-assessment-right-peace-light-latest-developments-human-rights-council
http://eruditio.worldacademy.org/volume-2/issue-1/article/analysis-and-assessment-right-peace-light-latest-developments-human-rights-council
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civil society in the Santiago Declaration on the Right to Peace
(2010).2

In the end, a draft was presented to the HRC and adopted (HRC resolution
32/28 of 2016), which went to the General Assembly.

UN General Assembly resolution 71/189 received 131 votes in favour and 34
against, while 19 member States abstained (Albania, Andorra, Armenia,
Cyprus, Georgia, Greece, Iceland, Italy, Liechtenstein, Norway, Palau,
Poland, Portugal, Republic of Moldova, San Marino, Serbia, Switzerland,
Turkey and Ukraine).?* Nine member States did not participate.

Comparing support and opposition to the resolutions 1984 and 2016 data
shows that support for the right to peace increased — from 92 to 131 votes in
favour — but also rejection — from no votes against in 19842 to 34 votes
against in 2016.

In the follow-up to the resolution, two steps can be noted. In 2017, HRC
resolution 35/4 requested to hold an intersessional workshop on the right to
peace which took place in 2018.%7

In 2019, HRC resolution 41/4 invited States to promote the right to peace. It
stated, inter alia:

“I1. Recalls that everyone has the right to enjoy peace such that all
human rights are promoted and protected and development is fully
realized;

2. Stresses that States should respect, implement and promote
equality and non- discrimination, justice and the rule of law, and
guarantee freedom from fear and want as a means to build peace
within and between societies;

24 Joint written statement submitted by the International Youth and Student Movement for the
United Nations and others, 25 May 2015; UN Doc. A/HRC/29/NGO/90;
https://www.lrwc.org/wp-content/uploads/2017/08/29-NGO-90.pdf.

3 Voting of 2016 GA resolution: 131 member States in favour, 34 against (among others, by
Australia, Austria, Belgium, Canada, Denmark, Finland, France, Germany, Ireland,
Luxembourg, Netherlands, United Kingdom, United States), and 19 abstentions (see full list in
UN Doc. A/71/PV.65, p. 26).

26 Voting of 1984 GA resolution: 92 member States in favour, none against, 34 abstentions (see
full list in UN Doc. A/39/PV.57, para. 206).

2" HRC Resolution 35/4, 11 July 2017; Report: UN Doc. A/HRC/39/31, 31 July 2018.


https://www.lrwc.org/wp-content/uploads/2017/08/29-NGO-90.pdf
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3. Recognizes that peace is not only the absence of conflict but also
requires a positive, dynamic participatory process where dialogue is
encouraged and conflicts are solved in a spirit of mutual
understanding and cooperation, and socioeconomic development is
ensured; [...]

5. Invites Governments, agencies and organizations of the United
Nations system, and intergovernmental and non-governmental
organizations to disseminate the Declaration on the Right to Peace
and to promote universal respect and understanding thereof;

6. Requests the Office of the High Commissioner to pay appropriate
attention to the right to peace in its work, including in its activities
to commemorate the seventy-fifth anniversary of the United
Nations;

7. Encourages all Member States, specialized agencies, civil society
and relevant stakeholders to contribute to the promotion of the right
to peace...”?8

There is no doubt that the negotiations were extraordinarily difficult and
controversial. In terms of substance, there is a gross mismatch between 37
preambular paragraphs (many of which are helpful though) and four
operative paragraphs. Those paragraphs (Nos. 1-4), in the view of the author,
cannot be described as particularly human rights-oriented.

A right (originally: of the peoples) to peace was changed into a right for
everyone to enjoy peace, an unclear concept. There are no recognizable
human rights-related obligations for States. Of course, one can argue that the
topic right to peace was “saved” — compared to a situation where no
declaration would have been passed. Still this does not change my judgment
of its profound weakness — and this is independent of the HRCAC draft issue.

5. Concluding remarks

Discussion of a (human) right to peace has been and continues to be a
contentious issue, particularly between countries in the Western group and a
number of countries in the Global South. It is strongly influenced by reflexes
from the East-West confrontation which, it seems, could not easily be

2 HRC Resolution 41/4, 17 July 2019.
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overcome, and have now returned vividly after February 2022. The Western
group resisted a new declaration of a human right to peace arguing mainly
that there was no right to peace and that the issue does not belong in the
Human Rights Council but in the competence of other UN bodies (similar
reactions had been heard on topics such as human rights and trade,
development, toxic waste, mercenaries, drone war).

On the other side, a number of Global South countries voiced concern about
standards proposed by HRCAC relating to human security, responsibility to
protect, conscientious objection to military service as being controversial and
therefore should not be taken up, to cite only a view. They were more
interested in having a State-to-State resolution with very limited substance,
not a human rights resolution which would define rights holders and put some
light non-binding, obligations on States. Clear, specific State obligations
would be the goal. A General Assembly resolution would have been an
expression of political intent and not legally binding.

While such progress was not possible in the negotiations in the 2013-2015
period, it may be possible in a mid- to long-term perspective when some rigid
and frozen positions will open up again and a more comprehensive, human
rights-oriented approach will be possible.
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Chapter 4
Contributions by civil society to elaborating the right to peace
Maria Mercedes Rossi
1. Introduction

Peace is one of the raisons d’étre of the UN system as it clearly emerges from
the historical facts that led to the creation of the United Nations Organization
and from the UN Charter. Since peace has always been at the centre of the
UN mission, during the past decades some Member States and civil society
organizations have striven for the recognition of the right to peace. Such a
process has finally led to the adoption of the 2016 UN General Assembly
Resolution 71/189, entitled “Declaration on the Right to Peace”.

Civil Society Organizations (CSOs) in particular have played a very
important role for the promotion and recognition of the human right to peace.
In fact, Human Rights Council resolution 14/3 on the promotion of the right
of peoples to peace, adopted on 17 June 2010, explicitly welcomed “the
important work being carried out by civil society organizations for the
promotion of the right of peoples to peace and the codification of that right”.

The adoption of the Declaration on the Right to Peace and the process that
led to it have seen, in fact, a great mobilisation and engagement of civil
society. Civil Society Organisations were aiming, of course, at a stronger
declaration on the right to peace and which ideally would have been adopted
by consensus. The 2016 Declaration, instead, was, at the end, the result of a
non-consensual process on which Member States and civil society
organizations were and are still maintaining divergent positions. Anyhow, its
adoption has represented a galvanising and historical momentum that the
author of this chapter, as permanent representative of Associazione Comunita
Papa Giovanni XXIII (APG23), one of the CSOs engaged in the process, had
the honour to directly witness.

Civil society is meant as a wide and diverse range of non-State, non-
governmental and non-profit actors and organizations of different nature,
belonging neither to the public nor the private sector, voluntarily pursuing
collective, autonomously defined and values-driven interests and purposes.
Civil society continues “to play important roles in protecting people from
violence, providing services, monitoring human rights abuses, and
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advocating for an end to wars or authoritarian rule”!. CSOs are vital for
building and keeping peace at different levels and for carrying out activities
aimed to promote a culture and education of peace. In this chapter, the term
“civil society” refers to the above broad definition, while the term “CSOs”
refers to organizations accredited to the UN through the Economic and Social
Council (ECOSOC).

2. Historical overview

Many civil society organization, united under the leadership of the Spanish
Society for International Human Rights Law (SSIHRL), started a long
process of advocacy for the establishment of a human right to peace,
including a World Campaign in favour of the human right to peace between
2007 and 2010.2 This campaign had the following purposes: (1) To share the
Declarations on the human right to peace with peoples of all regions of the
world; (2) To introduce the human right to peace in the agenda of the UN
Human Rights Council and its Advisory Committee; (3) To conclude the civil
society codification of a universal declaration on the human right to peace;
and (4) To initiate the codification of the human right to peace at the United
Nations.

The Campaign produced and disseminated the Luarca Declaration on the
Human Right to Peace in 2006, which was subsequently reviewed in different
occasions and finally redrafted and approved in 2010 as the Santiago
Declaration on the Human Right to Peace.®> These declarations are
outstanding and ambitious documents developed by civil society which
served both as advocacy tools to push for the introduction of a UN human
right to peace and as contributions by the civil society to the process that led
to the 2016 Declaration on the Right to Peace, as adopted by the UN General
Assembly.

In 2011, SSIHRL and the IOHRP* in association with 778 CSOs submitted
written amendments® to the first draft of the declaration on the right to peace
prepared by the Advisory Committee of the Human Rights Council. Such

! Thania Paffenholz, “Civil society and peacebuilding”, Development Dialogue (2015), p. 118,
http://www.daghammarskjold.se/wp-content/uploads/2016/01/DHF _DD63 p108-118.pdf.

2 Carlos Villan Durén, “Civil Society Organizations Contribution to the Universal Declaration
on the Human Rights to Peace”, International Journal on World Peace vol. XX VIII, no. 4
(2011), pp. 59-93, at p. 59.

3 Ibid., p. 60.

* International Observatory of the Human Right to Peace.

5 A/JHRC/AC/7/NGO/3.


http://www.daghammarskjold.se/wp-content/uploads/2016/01/DHF_DD63_p108-118.pdf
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amendments were partially accepted by the Advisory Committee’s drafting
group in the text of the second draft declaration.

Several joint written statements co-signed by numerous CSOs® and tackling
different aspects and implications of the right to peace were submitted to the
Human Rights Council and the Advisory Committee in the years prior to the
adoption of the Declaration on the Human Right to Peace under the leadership
of the SSIHRL. The coordination of all this work was carried out by David
Fernandez Puyana, who, at that time, was the Director of the World
Campaign on the Human Right to Peace.

At national and local levels, the mobilization of civil society, academia and
local authorities to support the process on the recognition of the human right
to peace has been, indeed, remarkable. The Padua University Human Rights
Centre and the UNESCO Chair in Human Rights, Democracy and Peace at
the same university have promoted and carried out, with the collaboration of
the National Coordination of Local Authorities for Peace and Human Rights,
a large campaign in Italy, to support the efforts of the UN Human Rights
Council. More than three hundred City Councils and five Regional Councils
adopted a petitionary motion in this regard, which was launched on the
occasion of International Human Rights Day 2014, in a celebration held in
the Aula Magna “Galileo Galilei” of the University of Padua. Afterwards, a
delegation of these city councils headed by the late Prof. Antonio Papisca,
Director of the UNESCO Chair Human Rights, Democracy and Peace, and
Prof. Marco Mascia, Director of the Centre on Human Rights of the
University of Padua, came to Geneva to give their motion to the President of
the Human Rights Council and to the Director of the United Nations Office
at Geneva.

Paz sin Fronteras, created by Mr. Miguel Bosé and Mr. Juanes (Foundation
Peace without Borders), played a fundamental role of mobilization and
awareness-raising before the institutions of the United Nations. On 22
October 2016, it launched the campaign called #RightToPeaceNow, through
which celebrities urged Member States of the Third Committee of the General
Assembly to adopt a Declaration on the Right to Peace at the end of the 71st
regular session. During this campaign, several personalities from the world

¢ A/HRC/6/NGO/33; A/HRC/6/NGO/34; A/HRC/6/NGO/62; A/HRC/7/NGO/84;
A/HRC/8/NGO/33; A/HRC/9/NGO/47; A/HRC/10/NGO/113; A/HRC/12/NGO/30;
A/HRC/13/NGO/89; A/HRC/14/NGO/47; A/HRC/15/NGO/70; A/HRC/16/NGO/14;
A/HRC/17/NGO/57; A/HRC/18/NGO/7; A/HRC/AC/7/NGO/3; A/HRC/AC/8/NGO/2.



71

of culture and art raised their voices to demand a Declaration on the Right to
Peace through their social networks and online platforms.

Several civil society organizations directly brought their voices into the
discussions within the Open-Ended Intergovernmental Working Group
(OEIWG) on the right to peace and actively engaged in the drafting of the
new declaration by proposing and advocating for a clear human rights-based
and victim-centred approach to the right to peace.

At the first session of the OEIWG, held on 18-21 February 2013, all the
participating CSOs’ stood together making joint statements for defending the
draft declaration prepared by the Advisory Committee, that contained almost
80 per cent of the Santiago Declaration. The Advisory Committee’s text
identified, in cooperation with some civil society organizations, the main
elements which should be part of the future Declaration, including issues such
as migrants, refugees, conscientious objection to military service,
disarmament, environment, rights of victims, development and human
security. Yet, all the elements presented by the Advisory Committee in its
draft declaration were already included in the Declaration and Programme of
Action of Culture of Peace.®

CSOs strongly supported the article 5 of the draft declaration on the right to
conscientious objection to military service. Nevertheless, the majority of
Member States rejected this notion and did not fully agree with the Advisory
Committee’s draft declaration. The first session of the OEIWG concluded by
giving to the Chair, the Ambassador of Costa Rica, Christian Guillermet

7 African Commission of Health and Human Rights Promoters, American Association of
Jurists, Association “Comunita Papa Giovanni XXIII”, Association of World Citizens, Bangwe
et Dialogue, Association Points-Coeur, Centre Europe - Tiers Monde, CIVICUS — World
Alliance for Citizen Participation, Congregation of Our Lady of Charity of the Good Shepherd,
Franciscans International, Initiatives of Change International, Institute for Planetary Synthesis,
Institute of Global Education, International Association of Democratic Lawyers, International
Association of Peace Mess